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Meeting of Executive Committee 

life mid-winter meeting of the Executive Com- 
mittee of the American Bar 
place at Atlanta, Georg on Monday, January 12, in- 


stead of on Wednesday, January 7, as originally an- 


nounced The meeting will be at the Biltmore hotel. 
Various reasons of enience dictated the change. 
he other bodies which are accustomed to meet at 
the same time and place as the Executive Committee 
will doubtless make arrangements to conform to the 


new date. 


Appeal for Association's Legislative Program 
66 ESIDE the bill referred to in the October num 
ber of the American Bar Association JoURNAI 
uuthorizing the Supreme Court to make rules on the 
Common Law side of tl deral Courts, there are five 
itther bills recommended the American Bar Associa- 
tion which are before Congress and which if adopted 
vill contribute to make administration of justice in 
\merica ‘simple, expeditious and inexpensive.’ 
“H. R. 5194 authorizes the court in 


ontroversy to decide the rights of the parties before 


cases of actual 


in actual breach of contract gives rise to a cause of 
iction lwo cases of frequent occurrence where such 


1 power in the federal irt would be of great service 


ire a lease giving the rig! f renewal on certain con- 


harter of a ship with the agreement to 


litions, and the 


enew the charter upon certain conditions. In each case 


the controversy very often arises before the expiration 
f the term as to whether or not the conditions have 
een complied with and the owner is bound to give a 
renewal. A similar power has been granted in England 


to the courts and has been found very beneficial there 
or twenty years Similar acts to this pending biil 
ave been passed in the states of Connecticut, New 
York, New Florida, 
Tennessee and Kentucky 


Jersey. Kansas. Colorado, 





\ssociation will take 





“TL. R. 5506:S. 2693 is a bill substituting the rem- 


edy by appeal for the present remedy by writ of error. 
he present law in regard to appeals would apply to 
appeals taken under this statute. Not only would this 
obviate the confusion at present often arising as to 
which is the proper remedy, but the proceeding on 
appeal is more simple and expeditious than that on a 
writ of error. This bill passed the Senate May 15, 
1924, and is now before the House. 

“H.R. 5265:S. 2962 provides for the appointment 
of official stenographers by the courts in the several 
districts. These stenographers will be salaried and the 
parties to litigation will not be put to the expense of 
paying for stenographers who under the existing prac- 
tice are just as necessary a part of the court business 
as the clerk. It is no longer expected that the expense 
of the judicial office shall be paid out of fees con- 
There is great complaint in some 
of the districts that the expense of paying the stenog- 
rapher is a great burden upon poor litigants. There 
are no figures available of the profits made by the 
stenographers in the federal courts in other districts, 
but they are not subject to control by the courts, are 
pure volunteers, and it is currently reported that their 


tributed by litigants 


profits are excessive 

“H. R. 5476:S. 2691 provides that the judgment of 
conviction for a minor offense when the punishment is 
only a fine and not imprisonment shall net deprive a 
citizen of his civil rights There is such a multiplicity 
of technical offenses under recent statutes that the 
consequence which follows a conviction in many of the 
states works a great injustice and leads to evasions of 
the law. Both these evils should be corrected. 

“H. R. 7081 enables the federal courts to punish 
violations of the treaty rights of aliens. Under the 
present system these courts have only civil jurisdiction 
in such cases. The federal government is powerless to 
punish the violation of the rights of aliens resident here, 
which rights are secured by treaties which we have 
made and which have been ratified by the Senate. In 
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numerous cases the State Department has been com- 
pelled to say that it was powerless in such matters. It 


has logized and re led C s ake 
payment er dances with axe bee Seance." | Delaware Corporations 


obviously a government like ours is bound to good faith. 


Good faith requires that its agreements should be per- ORGANIZED REPRESENTED 

formed. This is only possible by giving to the federal 

courts the power which this bill seeks to confer. Assistance to Lawyers in Organization—Maintenance of 
“The Committee on Jurisprudence and Law Re- Statutory Local Office—Full and Complete Service. 

eee  aeanaped Mr. ny in the voquest Digest of Delaware C Sin tse~esngtiee en Giick 
é aw} again acquaint his Senator and Con Without Par Value free to Lawyers on request—Also Forms 

gressman with these facts and with the gravity of the for Organizing Corporations. 


situation and request their votes for these bills. To 





quote again from Mr. Shelton, “The chance of the in- 
dividual lawyer is before him.’ 

g “Everett P. WHeecer, Chairman, 

; Committee on Jurisprudence and Law Reform.” 


The Only Book on Delaware Corporation Law 


Association for Labor Legislation DELAWARE CORPORATIONS AND 
HE American Association for Labor Legislation RECEIVERSHIPS 


*] will hold its eighteenth annual meeting at Chicago 


at the Congress Hotel on Dec. 28-30. Among the 

addresses on the program are: “The Adaptation of the by Josiah Marvel 

Law to Changing Economic Conditions,” William a a 
Draper Lewis; Legislative and Administrative Pit- Statutory and Case Law and Rules of Court 
falls,” Thomas I. Parkinson; “Authority of the Court Governing Receiverships of Delaware Corporations. 
of Last Resort,” Robert L. Hale; “The True Scope of Also Forms for organizing Delaware Corporations. 


Unemployment Insurance,” John R. Commons; “The A, . 
Contribution of Labor Laws to Industrial Peace,” Cath a ony Peles 08.09 Postpaid 











John A. Fitch; “Some International Aspects of Mon- 
etary Problems,” J. R. Bellerby, International Labor 


Office, Geneva. During the same period the American CORPORATION SERVICE COMPANY 


Equitable Building Wilmington, Delaware Tel Wilmingtes 132 


Economic Association, The American Statistical Asso- 
ciation and the American Sociological Society will also 
meet in Chicago. 

















LETTERS TO THE BAR 
‘*To be efficient in the sense in which the 
word is used today, requires the concen- 
tration upon some particular thing or 
task in life until one’s mastery of it is 
supreme. That truly defines the aim of 
this company in the field in which it 
operates.”’ 


CHICAGO TITLE & 
| TRUST COMPANY 


69 West Washington Street 
Chicago 


Assets over $21,000,000 
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THE NEW AMERICAN REVOLUTION 





i vidences Point Unmistakably to a Quiet Revolution Taking Place in the Hearts and Minds 
of Men—It Manifests Itself Notably in an Impatient Willingness to Permit Govern- 
ment to Absorb Increasing Control Over Private Life and Occupation, as 
Well as in Other Ways 


By NicHotas Murray BuTLer 
President of Columbia University 


HE word revolution has an ominous sound and 

perhaps it is well that this is so. Much is to 

be said for the slow and orderly progress of 
growth and development which we call evolution, 
nd not so much for those violent and usually de- 
tructive outbreaks that go by the name of revolu- 
tion. There have, of course, been revolutions of 
arious kinds substantially aided and 
astened the course of true progress. There have 
ilso been revolutions that have hindered and ham- 
pered progress, and that have caused mankind to 
tight all over again much that had once been 


that have 


vained. Moreover, there are revolutions that 
ire silent and not quick to trace, as well as 
revolutions that are violent and obvious. It has 


taken quite a century and a half clearly to under- 
stand that American Revolution which resulted in 
the birth of a new and independent nation. It is 
ow seen that that revolution had completed itseli 

the hearts and minds of men before it gained 
expression in overt and obvious acts. When the 
time came for these acts, they were done so easily 

at those who brought them about were them- 

lves surprised. To become effective the Ameri- 
can revolution had to plunge into a war for inde- 
pendence, but the revolution itself was already over 
when that war began. 

The circumstances of that revolution and its 
ourse had much to do with making the American 
mind. That mind was mainly concerned with ques- 
tions of sovereignty and liberty, of taxation and 
cal government. It was not primarily literary, 
ilthough it commanded a very considerable power 
{ literary expression. It was in small degree ar- 
stic or aesthetic, and its hold upon science was 
juite negligible. Circumstances combined to make 

highly practical, and it produced little achieve- 

ent of high merit in the field of reflection outside 

e domain of politics, which was its dominating 
nterest. It had an unusually acute historical sense 

1 it could use precedent with skill and shrewd- 

ss. It also had that elementary interest in eco- 

mic life which from the fact that the 

ial order everywhere rests upon a foundation of 

rk and trade; but it did not venture very far 
yond the elements. 

What has happened in the intervening years is 
mmonplace knowledge and need not be recounted 
re. What it is worth while to discuss are those 
American revolution that have 

en multiplying in number and in force for a gen- 

ation past. The revolution to which these evi- 
lences point is also a quiet and orderly revolution 
at is taking place in the hearts and minds of men. 


~ 


springs 


1e extent to which it may go and the overt acts 
may 


which it lead, remain on the knees of the 
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gods, but the fact that there is a new American 
revolution appears to be unmistakable. 

The American mind and temper were sternly, 
almost savagely, individualistic. The conditions of 
pioneer life both invited and rewarded this mental 
attitude and method. The Stuart monarchy, the 
Tory doctrine of government, and the activities of 
George III and Lord North had combined to make 
Americans resentful of any government at a distance 
and antagonistic to it. So strong was this indi- 
vidualistic feeling, so powerful the conviction that 
local self-government was of first importance, so 
atomic was the constitution of the American colon- 
ies themselves, that it was only with the greatest 
difficulty that they were brought to take any com- 
mon action and only by a stroke of genius, which 
none but the greatest political minds could have 
made, that they were finally welded into a nation. 

The American revolution that is now going 
forward manifests itself in indifference to controll- 
ing political principles and doctrines, and even in 
ignorance of these. It manifests itself in an ua- 
willingness or inability to face with courage and 
decision grave issues of public policy and of moral 
import. It manifests itself in a carelessness for 
liberty and even at times in a cynical contempt for 
liberty, accompanied with a violent intolerance, 
which are in amazing contradiction to the national 
temper and happenings of years gone by. It mani- 
fests itself in an impatient willingness to permit 
government to adsorb a steadily increasing control 
over private life and occupation, and to build up 
at the national capital, with smaller replicas at the 
several state capitals, a huge, cumbrous and incom- 
petent bureaucracy to manage at great and burden- 
some cost activities which the highest public inter- 
est and the national tradition require should be let 
alone. The future political and social historian will 
be deeply interested in this revolution, and will 
seek light upon its causes and its controlling im- 
pulses. To the onlooker many of these are doubt- 
less hidden and must remain so; but there are some 
things about this new American revolution which 
invite and require comment. 

Wendell Phillips was wont to assert .that 
revolutions never go backward. It is not easy, how- 
ever, to interpret this new American revolution 
except as a backward swing of the pendulum fol- 
lowing the long movement in the other direction, 
which seems to have reached its climax about a 
generation ago. In that case this revolution would 
be reaction, not progress. It would not be the 
first revolution to earn and to deserve that descrip- 
tion. 

Few more informing and thought-provoking 
articles have appeared in recent years than that 
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entitled Law and Manners by the late Right Honor 
able Lord Moulton, which was printed in the Af 
lantic Monthly for July, 1924. Lord Moulton divides 
human action into three great domains. lirst comes 
the domain of positive law, where our actions are 
prescribed by laws binding upon us which must be 
obeyed. This is the domain known to American 
political science as the sphere of government. 
Next, says Lord Moulton, comes the domain of free 
choice, which includes all those actions as to which 
we claim and enjoy complete freedom. This is the 
domain known to American political science as the 
sphere of liberty. Between these two domains, 
government and liberty, positive law and _ free 
choice, Lord Moulton draws not a sharp line ot 
demarcation and separation, but rather the lines ot 
a third large and important domain in which neither 
positive law nor free choice, government nor liberty, 
rules. In this third domain he points out, there is 
no law which inexorably determines our course of 
action, and yet we feel that we are not free to act 
as we would. This feeling is not single and uni- 
form, but various and many-sided. It may reach 
up to a sense of duty quite as powerful as positive 
law itself, or it may fade away into a feeling that 
the matter is almost one belonging in the domain of 
free choice. To this third and intermediate domain 
Lord Moulton gives a most significant name. He 
calls it the domain of obedience to the unenforceable, 
the domain of manners. In a strict sense this third 
domain is also a part of the sphere of liberty, since 
the limitation put upon free choice is self-limitation 
Nevertheless, the distinction which Lord Moulton 
draws is well worth making, for it assists us to 
realize how backward-moving is any tendency or 
revolution which aims to enlarge the sphere of 
positive law at the expense of the sphere of man- 
ners and the sphere of free choice. The latter are 
liberty; the former is liberty’s crutch and instru- 
ment. 

All this the American mind once instinctively 
felt, and acted accordingly. The vigorous and 
highly intellectual debates and correspondence 
which preceded and accompanied the war for inde 
pendence and the building of the American nation 
illustrate this to the full. So, too, do the debates 
in the Constitutional Convention, as well as those 
in the several State Conventions called to ratify 
the Federal Constitution, and those in the early 
Congresses. Indeed, so heavy was the emphasis laid 
upon local self-government and the opinion of the 
vicinage, that it was long doubtful whether a truly 
national government, having once been created in 
form, could be maintained and developed in fact. 
It took a political and an intellectual battle of the 
giants, lasting for a generation, followed by a 
devastating civil war, to settle this question once 
for all. It was then determined that the American 
nation is an indestructible union composed of in- 
destructible states,’ and also that there are no legis- 
lative powers affecting the nation as a whole other 
than those expressed in the grant of powers con- 
tained in the Federal Constitution.? 

By these findings of facts and of law the nation 
was firmly established and defended, the integrity 
of the constituent states and the inviolability of 
their authority were preserved, and it was clearly 
settled that the sphere of government was definite 

See Opinion of Chief Justice Chase in Texas v. White (1868 


1 
7 Wallace, 725 


2. Kansas v. Colorado (1906), 206 U. S., 89 


and reasonably precise, while the sphere of libert 


was indefinite and large enough to contain 
powers not specifically delegated to the nationa 
government in the Constitution. The Americar 
mind, as originally formed and expressed, had n 
fully justified its faith through accomplishment 

Almost immediately the new American revo 
tion took its silent beginning. ‘The old 
and sturdy feeling for local independence and s¢ 
control began to weaken and to give way und 
pressure for a uniform and nation-wide mediocrit 
and conformity and under the temptation of finar 
cial grant or support from a distant treasury, tl 
sources of whose wealth seemed vague, mysteriou 
and remote. Changed economic and industria 
conditions both required and justified many of th« 
elastic interpretations by the United States Supret 
Court of the constitutional grant of legislati 
power. In particular, the grant of power to regu 
late commerce with foreign nations and among t! 
several states, became the center and sources 
many judicial interpretations which greatly 
tended the authority and activity of the Federa 
Government. Much if not all of this extension 
authority and activity was required by practica 
situations that had arisen in the cours’ of the na 
tion’s development, and on that ground could b 
justified to the American mind. O, the other han 
some of the incidents accompar ying this proces 
were not so fortunate, since they involved weake 
ing the sense of dependence upon local initiativ: 
and local control, and steacily tended to torm the 
habit of looking to the national capital both 
authority to act and fo: support in acting. That this 
change when accomplished is a veritable revoluti 
will hardly be denied. 

The Federal Republic, which the 
mind chose as its form of government and const 
tuted as such, is sui generis. There are other r 
publics and there are other federal States, but m 
one of these has the characteristics of that ledera 
Republic which is the United States of Americ: 
and which have given the United States its unique 
place in the history of the last two centuries. 

Probably if the American people were direc 
asked whether they desired to change their form 
government, their reply would be overwhelming 
in the negative. The number of those who consc! 
ously prefer a direct democracy or some form 
class government to a representative Federal R: 
public is not large, and such arguments as they « 
advance in support of their preference beat hoy 
lessly and helplessly against the protecting wa 
which justice, liberty and progress have built ab 
the government founded upon the Constitution 
the United States. There are, however, other wa 
of overturning or changing a government than 
the method of direct attack. [Toundations may 
slowly yet steadily worn away by successive 
which, however well supported or seemingly im 
cent at the moment, have as a necessary cons 
quence the weakening or changing of the Ameri 
form of government as it now exists. Every trans 
fer of activity from the sphere of liberty t 
sphere of government—whether it be from | 
Moulton’s domain of free choice or from his dom 
of manners—is such an undermining of the fou 
tions. Every attempt to make uniform by the f 
of federal power the conduct and activities of ¢ 
zens in the several states, is an undermining of the 
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circumstance modify and sometimes profoundly alter 
the meaning of political phrases and slogans. When, 
during the period of nation-building, States Rights 
meant nullification and secession, it was a cry in oppo- 
sition to the unity, the safety and the perpetuity of the 
American form of government; today the scene has 
shifted and the cry States Rights now signifies the 
preservation of that just and wise balance between 
local self-government and central authority, upon 
which our social order and our system of government 
itself have alike been built. 

These weighty considerations are not confined to 
the field of political principle or to that of theoretical 
argument. They have had and are having grim and 
sufficient illustration in the public life and the political 
experience of the American people. Two of these evi- 
dences are completed acts and can be weighed with all 
their consequences ; these are the Fifteenth or Suffrage 
Amendment and the Eighteenth or Prohibition Amend 
ment to the Constitution of the United States. Two 
others are acts yet in the making, the tendency of which 
cannot be mistaken. These are the pending proposal 
farther to amend the Constitution of the United States 
by giving to the Congress power to limit, regulate and 
prohibit the labor of persons under eighteen years of 
age, and the legislative proposal to extend the largess 
of the federal treasury to the support of the public 
school systems established by the state. 

Those who would clearly understand the genesis of 
the Fifteenth Amendment and the way in which it 
fitted into the scheme of political thought following the 
Civil War, will find the facts set out succinctly and 
with accuracy by Mr. Blaine in his Twenty Years of 
Congress The ratification of the Fifteenth Amend- 
ment, accomplished in 1870, was hailed as putting the 
capstone upon the national government as rebuilt after 
the Civil War. Male suffrage was now to be universal 
The full power of the nation declared that neither 
race, nor color, nor previous condition of servitude 
should be a cause for the denial or abridgment, whether 
by the United States or by any state, of the right of 
any citizen to vote. No declaration could be more 
definite, none more specific, and none could deal with 
a matter more fundamental in democratic government 
Despite all this, it may be doubted whether in our 
great colored population of more than ten millions, any 
considerable number exercise the right of suffrage by 
virtue of the Fifteenth Amendment. It is probable 
that most colored people who exercise the right of 
suffrage do so by reason of the constitutions and stat 
utes of the states in which they reside. Certain it is 
that in some dozen states of the forty-eight the Fif- 
teenth Amendment is and has long been treated as 
negligible. Since the Fifteenth Amendment, like the 
Fourteenth, operates as an inhibition upon the power 
of the states only, it does not reach what Mr. Blaine 
describes as, “Those irregular acts of the people which 
find no authorization in the public statutes.”* The acts 
which prevent the operation of the Fifteenth Amend 
ment in a number of states are not often acts of which 
judicial cognizance can easily be taken. They are usu- 
ally the acts of individual citizens or of various tempo- 
rary groups, done either without authority of law or 
in defiance of law. Nevertheless, these acts are wholly 
effective in that they prevent the Fifteenth Amendment 
from operating over a wide area; and, the second 
section of the Fourteenth Amendment having proved 


3. , Blaine (James G.), Twenty Years of Congress, 2 vols. (Nor 
wich, Ct. (1884). II: 262-7; 312-14; 412-81, 
4. Op. cit, II: 419. 
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futile, the whole political system of the nation is thereby 
thrown out of balance, while the people of the southern 
states are, to a great extent, put in a false relation to 
current questions of public policy. 

When one looks back over the history of the adop- 
tion and ratification of the Fifteenth Amendment, it 
is very difficult to find fault with it. It was felt that 
only the full exercise of suffrage by those persons who, 
however lowly or uneducated, had been loyal to the 
cause of national unity during the period of the civil 
struggle, could keep them secure in their new status 
as freedmen. But there was another side to the pic- 
ture, and it was this side which presented itself to the 
white population of the southern states. They sincerely 
felt that their civilization was in danger by the sudden 
and wholesale enfranchisement of the former slaves, 
and they acted accordingly for self-protection. Little 
is to be gained now by raking over the embers of that 
once hot fire. It is sufficient to point out that here is a 
case where the most definite and enthusiastic exercise 
of the federal power, perhaps as well justified as any 
such act could be, has failed because local sentiment 
would not support it. In such a case it is quite idle 
to cry out for law enforcement. This policy was at- 
tempted with more or less vigor for nearly twenty 
years after the Fifteenth Amendment became part of 
the nation’s basic law, and then the effort was dropped 
by common consent. It is a third of a century since 
the last so-called Force Bill made its appearance in 
the Congress of the United States. There is and long 
has been nation-wide acquiescence in the nullification 
of the Fifteenth Amendment, and the second section 
of the Fourteenth Amendment as well, by public opin- 
ion in a large group of states. It is at least debatable 
whether the political rights and privileges of the 
colored people, not only in the southern states them- 
selves but throughout the nation, would not have 
been advanced rather than retarded had the 
Fifteenth Amendment never been adopted. It is 
now too late to debate that question, but it is not 
too late to point out the ill effects, political, moral 
and social, of the presence in the nation’s funda- 
mental law or on the statute book of an unenforced 
and unenforceable provision. Such provision is 
the parent of lawlessness and of the lawless spirit. 
This unhappy condition must remain until the pro- 
vision of law and public opinion are brought, or 
grow, into reasonable harmony with each other. 
That this is happening in the southern states in re- 
spect to the Fifteenth Amendment, there is not the 
slightest sign. Such harmony can only be brought 
about either by the repeal of the Fifteenth Amend- 
ment or by a complete change of heart on the part 
of the white citizens of nearly a dozen states. 

The situation in respect of the Eighteenth 
Amendment is still more parlous, for this affects 
the entire country and not merely one section or 
part of it. The Eighteenth Amendment is still in 
the position of eager and passionate debate, as was 
the Fifteenth Amendment during the years immedi- 
ately following its ratification. The demand now, 
as was the case then, is for law enforcement. But 
what happens to this demand when public opinion 
and the provisions of law are widely at variance 
with each other, has been amply illustrated in the 
case of the Fifteenth Amendment. The question 
at issue here is ordinarily misconceived and usually 
misstated. It has nothing to do with the defence 
or the restoration of the public drinking house or 
saloon, or with action favorable or unfavorable to 


the liquor traffic. It has to do only with the most 
effective method of abolishing the public drinking 
place and of controlling the traffic in alcoholi: 
liquors. The public drinking place having long 
existed on sufferance and under special license from 
government, can always be abolished, and its aboli- 
tion made effective, whenever the public opinion of 
the vicinage so decrees. Over a large part of the 
area of the United States public opinion has so de 
creed, and the result has been beneficent. When, 
however, it is attempted to extend the police power 
beyond this point, and so as to control the private 
life and personal habits of individuals in respect of 
their food, drink and medicine, then the undertaking 
is quite. hopeless, as all history shows, unless the 
controlling authority and the controlling opinion be 
those of the immediate vicinage. Even then it may 
prove to be impossible. 

In a free government no distant or remote gov 
ernmental power can by any possibility make this 
prohibitory control effective over a widely extended 
area and over a diverse and divergent populatio 
If the public attention were fixed less on alcoholi 
liquors, their use and their control, and if it were 
fixed more on the question of governmental powers 
and governmental effectiveness, we should make 
greater progress in reaching the end which every 
good citizen must applaud and desire. That end is 
temperance in all things, respect for law and obedi- 
ence to it, and the orderly progress of government, 
to the end that all citizens may grow in intelligence, 
in character and in mutual helpfulness. 

Few happenings could be more disastrous than 
for the Eighteenth Amendment to go the way of the 
Fifteenth. If the political, the moral and the gov- 
ernmental problems which the existence of this 
amendment presents are not dealt with courage 
ously and with high intelligence, the nation will 
shortly find itself permanently face to face with 
second provision of fundamental law which, in 
cities, towns, villages and on farms throughout the 
land is being nullified and flouted. This of course 
means One more invitation to lawlessness and the 
law-breaking spirit, which follows and apparently 
must follow from the transfer of police power from 
local government to a central authority attempting 
to operate uniformly over the whole United States 
This is not a question of majorities. No majority, 
however great, has been able or willing to enforce: 
the Fifteenth Amendment, although it relates t 
the fundamental political rights of colored citizens 
and no majority will be able or willing to face the 
consequences of attempting to enforce a provisiot 
of the police power affecting private life and per 
sonal habits which any considerable and widely 
scattered number of persons refuses to accept 
Nothing is gained by getting angry or abusive about 
a situation of this kind, and nothing is gained by 
attempting to blink it. It is a plain but very diff 
cult problem in human psychology and popular 
government. It illustrates once more how muc! 
can be accomplished if local opinion and local con 
trol go hand in hand, and what damage may follow 
if control in matters of this kind be assumed by a 
central and distant governmental authority. 

The history of the practical operation of the 
Fifteenth and Eighteenth Amendments is a power 
ful argument against the new American revolution 

The Sixty-eighth Congress adopted and has 
submitted to the states for ratification still another 
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proposal to amend the Constitution of the United 
States. This proposal, if ratified, will enlarge the 
present legislative authority of the Congress so as 
to include the power to limit, regulate and prohibit 
the labor of pers 
This is popularly but mistakenly described as the 
Child Labor Amendment 

That child la 


community should need no discussion. 


ns under eighteen years of age 


ught not to exist in a civilized 
Where the 
rents and the intelligent policy of 
mbine to protect childhood from 
essary, if the race itself is not 

upon the power of govern- 
he real question for considera- 


oving care of pa 
employers do not « 
exploitation, it is ne 
to be degraded, to « 
ment. Here agai 


tion and decision is not as to the continuance or 
discontinuance of child labor, but as to the most 
effective method of bringing about that discontinu- 
ance. Fortunately the legislation on this subject 
by the great majority of the states is humane, pro- 
ore ssive and intelligent. Public opinion supports 


is steadily extending it. A few 
lcitrant, and partly because of 


this legislation and 


states have been 


the indifference of parents and the greed of em- 
ployers, there has been no legal impediment within 
their boundaries the employment of child labor 
at a miserable wag: Before the new American 
revolution the pul opinion of these recalcitrant 


states would have n attacked by education and 
their legislatures by argument. They would have 
been held up to public view as backward, inhumane 
and careless of cl ood, and the whole power of 
the nation’s public opinion would have been brought 
to bear, and successfully brought to bear, to im- 
prove their legis! on this subject. Under the 
new American revolution, however, the procedure 
is different. It is now proposed so to enlarge the 
power of the federal government as to force these 
recalcitrant states uccept at once and without 
demur the bette re humane standards of the 
great majority of states. The language by which 
the Congress is to be clothed with this new power 
is sweeping in the extreme. The new grant of 
power is not limited to childhood and to child labor, 
but it includes the activities of all persons under 
eighteen years of age. It g..s without saying that 
the vast majority of human being are, and ought to 
be, helpfully and hopefully engaged in some form of 
gainful occupation for at least a part of the time 
vefore that age is reached. Indeed, it is difficult 
to see how the youth of the land can be properly 
educated without opportunity to engage in some 


systematic occupation after the age of sixteen. Pro 
ponents of this m«¢ insist that the sweeping 
power which is to | nferred upon the Congress 
vill never be used, that nothing more will be done 
than has already been proposed, and that the re 
alcitrant states wil brought quickly into line 
by the power of the federal government experi 
nce proves, however, that legislative bodies do not 


1 


vithhold their hand when the people grant them 
power; rather do tl exercise it to the extreme 


imit. Again, as in the case of the Fifteenth and 
Eighteenth Amendments, one certain effect of the 
new proposal, if ratified, will be to weaken the sense 
‘f local obligation to protect childhood, and to shift 


responsibility for tl protection to the new and 

stly bureaucracy established by the federal 
government at Washington. Under these condi- 
tions the recalcitrant state are not unlikely to be- 


come still more recalcitrant, and that childhood 
which we should so greatly like to protect may be 
sentenced to new suffering and to new deprivation 
by the very act of those who are striving to guard 
and to cherish it. 

It is not easy to secure public attention for 
these considerations. Generous sentiment and 
eager love of childhood prompt us all to take, un- 
reflectingly, whatever steps are proposed by high- 
minded persons to put a stop to child labor. Time 
and again, however, in matters such as this, the end 
does not justify the means and the means prove 
ineffective to accomplish the end. Child labor will 
be ended, as it ought to be ended, when local senti- 
ment and local control bring it to an end. So rapid 
has been our progress in this regard in recent years 
that we have not very far to go. It is greatly to 
be feared that childhood may suffer rather than 
benefit by the zovernmental proposals now so earn- 
estly urged on its behalf and so strongly supported. 

Speaking in the Senate on June 2, 1924° Senator 
Reed of Missouri pointed out that the proposed 
amendment takes from the several states the right 
to control the hours and conditions of labor of every 
citizen in the United States under eighteen years 
o: age, that it deprives all parents in the United 
States of the right to control and regulate the con- 
duct of their children in matters of industry and 
labor, that it concentrates all these powers in the 
Congress of the United States, and that it taken 
from their parents and natural guardians the care, 
custody and control of forty million human beings, 
and vests that control in 435 Congressmen and 96 
Senators. 

This measure which, despite its sweeping and 
revolutionary character, has received the formal 
endorsement of the several political parties, will in 
all likelihood be ratified in the not distant future and 
so become part of the fundamental law of the land. 
If so, it will make possible a more far-reaching 
series of changes in our family, social, economic and 
political life,than have heretofore been dreamed of 
by the most ardent revolutionary. The Congress 
may perhaps withhold its hand for a time, but that 
it will continue to do so is contrary to all govern- 
mental precedent and to all human experience. 
There are other, more certain and more effective 
ways of protecting childhood, but it is the revolu- 
tionary way which now occupies the center of the 


Stage 


The new American revolutionists are beginning 
to appreciate the value for their purposes of the 
power given to the Congress by the Sixteenth or 
Income Tax Amendment. So long as direct taxes 
were to be apportioned among the several states ac- 
cording to their respective numbers, there was no 
great inducement to increase the amount or the in- 
cidence of direct taxation. When the Sixteenth 
Amendment removed this limitation, a new and 
most inviting temptation was offered to those with 
plans for new governmental expenditure. One 
group of Representatives and Senators could now 
vote a direct tax, while the constituents of another 
and much smaller group of Representatives and 
Senators would have to pay the bulk of it. Under 
these conditions it was inevitable that plans for the 
increase of federal appropriations should multiply 
thick and fast. Not a few school administrators and 


5. Congressional Record, June 2, 1924, p. 10389. 
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teachers, thinking rather of immediate results than 
of fundamental principles and more permanent ends, 
became insistent that the federal treasury should 
allocate a large sum annually to the several states 
for various laudable purposes connected with the 
system of public education. Those who brought 
forward this proposal had no difficulty in asserting 
that public education is hampered in many direc- 
tions through lack of adequate financial support, and 
that despite improvement in recent years, the mem- 
bers of the teaching profession are not yet paid as 
they should be. How easy then, and how simple, 
to bring about what is naively called cooperation 
between the federal government and the states by 
securing from the federal government a hundred 
million dollars a year to be distributed to the states! 
It is stoutly asserted that no measure of federal 
control is to be allowed to follow the federal ap- 
propriation, but that the autonomy and responsi- 
bility of the states in respect to their several school 
systems are to be carefully preserved. This can 
only mean that the Congress of the United States 
is to vote a vast annual appropriation for allocation 
to the several states without asking what they do 
with it or without making certain that this great 
Of course no Congress could 


sum is wisely spent 
“For where your 


or should do anything of the sort 
treasure is, there will your heart be also,” and con- 
trol must inevitably follow financial support. More- 
over, the one hundred million dollars a year with 
which it is proposed to begin this policy, is some- 
thing less than the city of New York alone expends 
on its system of public education. Distributed over 
the whole United States this sum would bring but 
inconsiderable benefit and relief. The demand 
would be made, and with reason, that, the principle 
having been established, the amount of the federal 
appropriation should be adequate, and that the sum 
of five hundred millions, or even a thousand millions 
if need be, should be devoted to this purpose. Seri- 
ous as the financial problem would become, that of 
school administration and school control would be 
far greater. The American public school is in a 
peculiar sense the product of the locality and the 
constituency which it serves. Its strength has lain 
in its intimate relationship with home and family, 
with church and neighbor. Cut these ties of local 
intimacy and interdependence and substitute a me- 
chanically operated unit, however efficient, of a huge 
national machine, and the American system of 
public education will have disappeared. Should 
Matthew Arnold return to earth and make an official 
inspection of our educational system, he might then 
be told as he once was told by the Minister of Public 
Instruction in France, that at that particular mo- 
ment every throughout the United States 
was doing precisely one and the same thing. The 
new American revolution would then have gained 
another victory at the expense of one of the most 
precious of American institutions 

Here, then, we have four 
different illustrations of how the spirit of the new 
American revolution works when authority and con- 
trol in matters like these are transferred from the 
state government to the federal government, and 
when it is attempted to substitute uniformity and 
conformity for healthy diversity and local initiative. 

It would not be easy to find four matters of 
larger or more pressing national concern than the 


school 


separate and very 
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suffrage, the promotion of temperance, the protec 
tion of childhood, and the support of public educa 
tion. As to all these there can now be but little if 
any difference of opinion, and where difference o 
opinion still exists it is more likely to concern the 
question of suffrage than those of temperance, of 
the protection of childhood, or of the support of 
public education. These could all be dealt with, 
and satisfactorily dealt with, without any departur 
\inerican principles of government, 


from accepted 
if our citizenship and our legislative bodies wer: 
only willing to think these questions through before 
The fundamental fallacy 
olution is 


acting finally upon them. 
which underlies this new 
that the terms national and governmental are con 
Distinctly they 
interests 


American re\ 


vertible in our American system. 


are not so convertible There are many 


and causes that are national without in any wise 
being the proper concern of government. Under a 
free and democratic constitution of society, the 


burden of proof must always be upon those who 
would transfer activity from the f 
liberty to the sphere of government 
reliance upon force, even in matters that concert 
the most intimate details of individual and family 
life, this persistent demand for uniformity and con 
formity, for compulsions and for prohibitions, even 


any sphere o 


Chis growing 


as regards very trivial acts, would seem to indicate 
a greatly weakened trust in liberty and a declining 
belief in the power of education and of religious 
faith. At a time when in all that relates to inter 
national strife and competition, the minds of men 
are turning more and more away from the use of 
force and toward the appeal to reason, it is odd, 
to say the least, that in so many important and fat 
reaching domestic concerns, the expounders and 
supporters of the new American revolution should 
be paying little attention to the appeal to reason, 
to the power of education and of religious faith, 
and should be calling more and more insistently fo 
the use of force. 

Clear thinking in respect of 
concern is not just now an outstanding character 
istic of our people or of our public life. Shibboleths 
slogans, catch words and phrases that stir the im- 
agination and arouse the emotions are constantly, 
taking the place which belongs to careful study of 
facts and to earnest weighing of human experience 
in the working out of political and social institu 
tions. 

The new American revolution is reaction, 
progress. If it is permitted to continue without 
check, it may readily and within an easily measur 
able time transform our Federal Republic, which 
has seemed to many competent observers in dif 
ferent lands to mark the greatest advance that maz 
has yet made in building the structure of govern 
ment and to offer the greatest measure of hope for 
his future contentment and prosperity, into an un 
recognizable and novel form of despotism in whic! 
will 


er 


matters ol public 


not 


now a majority, and now various minorities, 
wreak their will on all that most intimately con 
cerns the individual, the family, the community and 
the state. Whatever incidental advantages such a 
despotism might reveal, it would be something quit 
foreign to that government and social order whic} 
rest on the Declaration of Independence and the 
Constitution of the United States, and which have 
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It is not inappropriate to recall the fact that it 
was no less acute an observer of human nature and 
of human history than Voltaire who pointed out 
that most governments that have disappeared came 
to their end through suicide. 


PRESENTATION OF KENT MEMORIAL TABLET 


fitting Honor to Memory of Great American Jurist Consummated by 
Hall of Court of Appeals at Albany, New York—Distinguished 
Addresses Presenting and Receiving 


Tablet 


HE forma ing and presentation of the 
Kent Mer rablet by the Special Com- 


mittee of t merican Bar Association took 


lace at \ll I \ Y ork, on Mor day, Nov. 24, 
n the Hall of the Court of Appeals. This signifi- 
ant act in recognition of the enduring fame and 
influence of a is the consummation of a 
novement whi efinitely began with a resolution 
passed by the rsey Bar Association in 1918. 
In pursuance resolution Mr. Edward Q. 
Keasbey, of the B \ssociation of New Jersey, pre 
ented this prea nd Resolution at the 1918 





meeting of the Amer n Bar Association of Cleve- 
land, O 

W HERI - prudence of this country owes 
i great debt t t for his work as Chief Justice, 
Chancellor int t f the C ntaries: 

RESOLVI . American Bar Association take 
ction to cot 1 t n 1923, the hundredth anni- 
ersary of | retil nt from judicial life, and the 
beginning of | | mmentator of American Law 
to whicl the Ex nm ittec added and that the 
details of the mme ition be referred to the Executive 
Committee, with { to act 

Lhe resolutior is adopted and in October 


1922, President D umed asa spe cial committee 

this purpos Lindley M. Garrison of New 
lersey, as Chairn ho, was Secretary 
f War, had beet e Chancellor in New Jersey) ; 
Harrington Put 


\loorfield storey 
nam of Brooklyn Chis committee (after con- 


before he 


ston, and 





ferring with a ittee from the New Jersey 
: Bar Associatio1 ncluded to recommend the 
preparation « plete study of Kent’s life 
ind influence, anc so to place a memoriai tablet 
Albany, where K esided as Chief Justice, 
ind later as Chat 
3 \fter gaini nsent of Hon. Hampton L 
Carson of Phil to prepare such a mono 
al graph, the special mittee assured Mr Carson of 
iple time S ym his extensive collec- 
n of Kent’s I | also to examine the an- 
tations in Kent throughout many ancient 
iw treatises 1 in the Columbia Law School 
ibrary 
The Executive Committee approved these 
ecommendations. On account of the state of Mr. 
arson’s health t graphy of Kent is unavoid 
tbly delayed emorial at \lbany, the 
W. H. Jackson (¢ York were commissioned 
cane to make a plain bt tablet (thirty inches long 
av ] 





which was 


mchnes nigh ) 
TiC ii bile , 





nd twenty-six 








cast and set in the entrance hall of the Court of Ap- 
peals Building. 

The proceedings at the formal unveiling and 
presentation were interesting and impressive. After 
opening of the court the chief judge announced a 
recess, in which the members of the court, with a 
large concourse of lawyers, gathered in the hall. Mr. 
Armstrong, the clerk of the court, having unveiled 
the tablet, Judge Harrington Putnam, of New York, 
one of the special committee of the American Bat 
Association, said: 

“Mr. Chief Judge and the Associate Judges of 
the Court of Appeals: On behalf of the Special Com 
mittee of the American Bar Association, I have the 
honor to present to you and to the Bar here as 
sembled the Honorable Edward M. Colie from our 
sister state New Jersey, who will now present to 
the court this tablet.” 


Hon. Edward M. Colie’s Address 

\Y it please the court: It is a delightful privi 

lege to present to this court on behalf of the 
\merican Bar Association the eloquent tablet just 
unveiled which so adequately and completely sets 
forth the grounds upon which rests James Kent's 
title to fame. It was wise to place this memorial 
at the portal of this hall, where it may be seen and 
read by all who enter here. It was the Bar of the 
State of New Jersey that initiated the programme 
consummated here today. At its meeting in 1918 a 
resolution was adopted providing for the appoint 
ment of a committee to take suitable action to com 
memorate the centennial of Chancellor Kent’s re 
tirement from judicial office. It fell to me, then the 
president of the association, to appoint a committee 
pursuant to the resolution with instructions to pre 
sent the proposal to the American Bar Association 
at its next meeting. The executive committee of 
that body approved the New Jersey resolution and 
a special committee was appointed by Hon. John 
W. Davis, consisting of Hon. Lindley M. Garrison, 
Mr. Moorfield Storey and Judge Harrington Put 
nam, to carry it into effect. In justice I must add 
that the resolution of the New Jersey State Bar As 
sociation was the outcome of a suggestion made by 
Judge Putnam in an address delivered at the annual 
meeting of 1918 on “The Early Administration of 
Equity in this Country” that the centennial of Chan- 
cellor Kent’s retirement from the Bench would be 
a fitting occasion for the Bar of the country to 








ISSR Oe 


Ay SAL ee microns 


enacts a a RL I 


cna ltt tin 


852 AMERICAN Bar ASSOCIATION JOURNAL 





recognize in some appropriate form its debt to that 
great jurist- 

The special committee decided to effect the pur- 
pose of the resolution by a commemorative tablet to 
be placed in this stately building and by a memorial 
study of Chancellor Kent’s career and achievements 
to be prepared by Mr. Hampton L. Carson. The 
fact that this volume is to be the work of Mr. Car- 
son not only assures us that it will in all respects 
be worthy and adequate, but it precludes us from 
any consideration at this time of Kent’s great opin- 
ions or the incidents of his interesting career. He 
is especially appreciated and revered by the Bench 
and Bar of New Jersey. The reports of our Court 
of Chancery, which has been maintained as a 
separate jurisdiction during the entire history of 
the state and of which we think we may be some- 
what proud, show by their extensive citations of 
Kent’s decisions how high a value was placed upon 
them and how important was his influence upon the 
development of our equity jurisprudence. In the 
meagre libraries of the older members of our Bar, 
even in the more remote portions of the state, there 
was always to be found with our own Reports a set 
of Johnson’s Reports and, with Blackstone’s Com- 
mentaries, a copy of Kent’s Commentaries. 

Then, too, during the last decade of his life for 
a part of each year he made his home with us in the 
Jersey hills at Summit, a home of which he wrote 
on his 76th birthday: “I am in a charming country 
seat at my Summit Lodge, surrounded with every 
blessing and blest with ample competence.” His 
name is still associated with that home, for on his 
estate is now located Kent Place School for Girls and 
the highway is known as “Kent Place Boulevard.” 
It is therefore a special pleasure to me that in present- 
ing this tablet 1 may speak not only for the American 
Bar Association, representing the Bar of the country, 
but also for the Bar of New Jersey. 

On occasions when we are called upon to review 
the achievements and services of a distinguished 
man we inevitably endeavor to seek out and de- 
termine the happy combination of endowment and 
circumstances that made such achievements and 
services possible, and in the case of Kent this happy 
combination of endowment and circumstances has 
been revealed very fully in his charming, intimate 
and voluminous correspondence with his family and 
many friends. He was endowed with a studious 
temperament which compelled him to go to the root 
of every question that engaged his attention, and 
enabled him to do patiently a vast amount of work 
that to another type of mind would have been un- 
endurable drudgery. He had the great advantage 
of pursuing his legal studies in the quiet of the 
country under the guidance of an eminent and 
scholarly preceptor. He read widely and acquired 
great familiarity with the Civil Law and the writ- 
ings of the continental jurists. But his learning was 
not that of the mere scholar; he transmuted it and 
it became his own to use effectively whenever it was 
needed to accomplish his purposes. With such an 


endowment and such culture he was fortunately 
turned aside from a political career in which he had 
made some slight adventures, and found his voca- 
tion, after some experience as a master in chancery 
and as recorder of the City of New York, when at 
the age of thirty-five years he was appointed a 


justice of the Supreme Court. Six years later he 
became chief justice. 

It was fortunate for him and his country that 
thus equipped with wide general knowledge and 
remarkable legal acquirements, he came to this high 
office at a critical period in the development of the 
law. His own words, describing the condition of 
the court when he became a member of it, are: 
“When I came to the Bench there were no reports 
or state precedents. The opinions of the Bench 
were ore tenus. We had no law of our own, and 
nobody knew what it was.” He then, of set purpose, 
began his struggle to establish the Common Law. 
This he did by his opinions while on the Common 
Law Bench and by his Commentaries. He had to 
overcome three important countercurrents: The 
antipathy to the Common Law, the aftermath of the 
Revolution ; the sentiment in favor of the Civil Law 
as opposed to the Law of England, and the interest 
aroused by the adoption of the Continental Codes. 
He knew the power of his court; he exercised its 
full jurisdiction and demonstrated the flexibility and 
capability of the Common Law. His opinions made 
it the law of this state, and with his Commentaries 
contributed in large measure in making it also the 
law of the land. 

Having given your Supreme Court a pre-emi 
nent position and influence, he was called to a very 
different field by his appointment in 1814 to the 
office of chancellor. Here he had to create the Court 
of Chancery in the face of general sentiment against 
it. His own words are, “I took the court as if it 
had been a new institution, and never before known 
in the United States. I had nothing to guide me, 
and was left at liberty to assume all such Englis! 
chancery power and jurisdiction as I thought ap 
plicable under our constitution.” The soundness, 
wisdom and learning of his decisions placed the 
equity system of this state upon a firm foundation, 
and the influence of this great state, unsurpassed by 
any other at that critical period, was a potent factor 
in creating the equity jurisprudence of the country 
To play the part Kent did in establishing the Com 
mon Law and the principles of equity jurisprudence 
required the skill and qualities of a statesman. This 
skill and these qualities he had. His opinions were 
in many cases treatises elaborated to overcome 
prejudices which he realized as obstacles to his pur 
pose. His discussions of the Civil Law often were 
manifestly designed to soften the differences be- 
tween the two systems. 

Having done his great part as chief justice and 
chancellor in founding and developing our juris- 
prudence, at the height of his influence he, in the 
language of the tablet, “wrote the Commentaries 
which crowned his fame and service.” In 1832 his 
friend Story wrote to him, referring to the Com- 
mentaries: “My deliberate judgment is that your 
work will constitute the basis of the most enviable 
fame-—that of being the American Blackstone, a 
title of which you can never be robbed and which 
must be as enduring as our jurisprudence.” 

There is a fortunate group in our history—the 
pioneers—men who, possessing the necessary equip- 
ment, did the particular work needed at a critical 
time, and so made contributions of highest value 
to their country. Such men were Kent, Marshall 
and Story, pioneers in the making of the law, and 
each secure in his niche in the Temple of Fame. In 
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ment from the Bench, the Bar of the City of New 
York presented him with an address. That address 
contains an estimate of Kent’s work so just and ac- 
curate that we deem it worthy of repetition in part 
here. “Though others may hereafter enlarge and 
adorn the edifice whose deep and solid foundations 
were laid by the wise and patriotic framers of our 
government in the Common Law which they 
claimed for the people as their noblest inheritance, 
your labors in this magnificent structure will for- 
ever remain eminently conspicuous, commanding 
the applause of the present generation and exciting 
the admiration and gratitude of future ages.” | 
now, on behalf of the American Bar Association, 
present this tablet to this honorable court. It re- 
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cords the work and achievements of the great jurist 
of the State of New York, but he is not yours alone ; 
his fame is the possession and pride of the nation, 
whereof this ceremony is witness. 


Hon. Frank H. Hiscock’s Reply* 


R. COLIE and Judge Putnam, of the Com 

mittee of the American Bar Association: In 
behalf of all those, judges, lawyers and laymen, who 
are interested in the accomplishments and memory 
of a great figure in the development and betterment 
of our law and jurisprudence and of our courts, we 
formally acknowledge the presentation of this 
tablet. And I assure you that it is with no merely 
formal or colorless thoughts that I express in their 
behalf, as | am sure they would want me to, our 
appreciation of the action of the American Bar As 
sociation in presenting this tablet in remembrance 
and honor of Chief Justice and Chancellor Kent. Of 
course it is inconceivable that so long as our present 
system of law continues to guide and rule our con 
duct his name should sink into the oblivion of for- 
getfulness or that the conspicuous outlines of his 
great work should cease to stand forth in any his 
tory which may be written of our profession, of our 
commonwealth, or indeed, of our nation. But never 
theless it is true that complete recognition of the 
full scope of such a work as he performed might 
become blurred with the lapse of time, especially in 
the midst of a feverish and rushing age, that the 
particular features of what he did might be dimmed 
or lost in the confusion of rumor and tradition and 
that we might cease to feel the full obligation of the 
debt we owe. 

This tablet will stand as a substantial protec- 
tion against such misfortune and injustice. Placed 
upon the walls of this building, which we trust will 
endure for many generations and become historic 
as the abode of our court of last resort, it will con 
front the gaze of every member of our profession 
who comes to make the last plea in behalf of those 
rights of life, liberty or property to which he con- 
ceives his client to be entitled. He will read its 
well chosen, finely expressed and comprehensive in- 
scription: “He gave to the Common Law in its new 
home fresh vitality and power. He moulded from 
meagre precedents a noble system of equity juris- 
diction and marked the lines of its growth for Com 
monwealth and Nation. This done, he wrote the 
Commentaries which crown his fame and service.” 
Thus will he be reminded of the separate fields in 
which Kent labored and of the details of his endur 
ing work. If counsel comes here relying for the 
success of his plea upon the great principles of the 
Common Law he will recall with a new freshness 
that as justice and chief justice of the Supreme 
Court Kent extricated that court from a condition 
of slack methods, inadequately studied and unre- 
ported decisions and inefficiency and, by unceasing 
study and work, made it an institution worthy of 
applying those great and lasting principles of con 
duct which had been largely brought to this country 
from England, and of administering the duties and 
responsibilities confided to it If he comes here in 
voking some great and protecting principle of 
equity, again he will be reminded anew, and not 
merely in general thought, that in order to become 
the great chancellor Kent was obliged, with mis 
givings and reluctance, to enter a court suffering 
from neglect if not disrespect and without the assist 


*Chief Tudge of the ¢ rt of Appeal f the State of New York 


854 AMERICAN Bar AssociATION JOURNAL 








ance of any precedents to construct a system of 
equity by painstaking and laborious selection from 
other sources of those principles which he might 
remould, amplify and apply to the conditions of this 
country. 

And by this tablet it will be recalled that after 
all this work had been done and after he had reached 
that age when enforced retirement from official posi 
tion came as a supposed signal that he had reached 
the limit of his capacity for active work Kent wrote 
those great Commentaries, which, passing through 
successive editions to one generation after another, 
now, after almost a century of study and review and 
analysis, stand out as the crowning consummation 
of his labors. And, perhaps, this tablet, leading out 
thoughts one step beyond the words of its inscrip 
tion, will remind us of the interest which Chancellor 
Kent, both before and after taking his seat upon the 
Bench, maintained in public questions \ con 
spicuous illustration of this was the close and eage 
attention with which he followed the deliberations 
of the Memorable Poughkeepsie convention, called 
to decide whether New York should ratify the pro 
posed federal constitution and where he was a con 
stant attendant. This undoubtedly was productive 
of results which are of especial interest at the 
present time, for it is not too much to assume that 
it was partly due to the masterly exposition b 
Hamilton of the meaning and purposes of the New 
Instrument there heard by him which led Kent 
several years before Marshall’s opinion in Marbury 
v. Madison to announce his view that the Suprem: 
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their attacks. He said: “No question can be made c 





with us but that the act of the legislative body, con h 
trary to the true intent and meaning of the con S| 
stitution, ought to be absolutely null and void. The re 
only inquiry which can arise on the subject 1s tl 
whether the Legislature is not of itself the com ( 
petent judge of its own constitutional limits or 
When powerful rivalries prevail in the community he 
and parties become highly disciplined and hostile its 
every measure of the major part of the Legislature ad 
is sure to receive the sanction of that party among of 
their constituents to which they belong eve ry step co 
of the minor party it is equally certain will be ap th 
proved by their immediate adherents, as well as fre 
indiscriminately misrepresented or condemned }\ 
the prevailing voice. The courts of justice, which an 
are organized with peculiar advantages to exempt tin 
them from the baneful influence of faction and to Pre 
secure at the same time a steady, firm and impat Ba 
tial interpretation of the law, are, therefore, tl 
most proper power in the government to keep the COn 
Legislature within the limits of its dutv and to rec 
maintain the authority of the constitution.” mai 
If,as Tam sure will be the case, this tablet shall sen 
serve to suggest some such thoughts as these, and ing! 
to keep alive a fresh and vigorous appreciation, not call 
merely of the greatness of Kent’s work as an en aASS¢ 
tirety, but that as justice, chancellor and cor the 
mentator he performed in each of three separate tobe 
helds what might itself have been a great life work rept 
it will indeed have been fruitful, and will have well orga 
repaid the wisdom and initiative of those who hav: tend 
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Bar Association Outlines Plans of Public 
Spirited Citizens of That State for Dealing Effectively With the Problem of 
Crime and Law Enforcement 


organizations as the St. Louis Chamber of Com 
merce, Kansas City Chamber of Commerce, the St 
Louis Traffic Club, Missouri Association, Kansas 
City Council of Social Agencies, Church Federation, 
Bankers Club, Missouri State Bankers’ Association, 
\ssociated Industries of Missouri, Missouri Medical 
\ssociation, Order of Railway Conductors, Associa 
tion of Master Plumbers, Citizens League of Kansas 
City, Catholic Women’s Association, Kiwanis Club, 
Optimist Club, Lions Club, Kansas City Y. M. C 
\., Missouri League of Women Voters, State and 
City, Wednesday Club and many others. 

The Missouri Association for Criminal Justice 
was organized and incorporated during the day and 
those in attendance and the Associations repre 
sented by them, became its charter members. The 
objects for which the Association was formed are: 

lo continue a State-wide survey of the adminis 
tration of criminal justice and of the causes and con 
ditions of crime within the State of Missouri; to 
initiate and secure the passage of legislation and 
undertake such other remedial action tending to diminish 
crime and to improve the administration of criminal 
justice as are deemed necessary, or as are suggested 
by the findings and recommendations of such survey; 
and to promote and secure an intelligent and efficient 
administration of criminal justice within the State of 
Missouri through constructive co-operation with all 
officers, departments, tribunals and agencies, State, 
City and County, charged with the duty of the sup 
pression, prevention and punishment of crime. 

By-Laws were adopted. These created two 
classes of members—active and associate. The 
active members are confined to representatives of 
organizations and individuals in sympathy (in the 
judgment of the Board of Directors) with the aims 
and objects of the Association. Those eligible to 
associate membership are the Judges of the Courts 
of record, the Governor and Attorney General, 
Prosecuting and Circuit Attorneys, Warden of the 
State Penitentiary, Chairman of the Missouri State 
Board of Charities and Corrections, President of 
the Missouri State Prison Board, and all officers 
having to do with the administration of the criminal 
laws. But none of these persons may be active 
members while holding office. A Board of thirty 
members is provided for and an Executive Com 
nittee of nine 

Probably the most important office created hy 
the By-Laws is that of Operating Director. lle 
is to be nominated by the Executive Committee, 
shall be paid a salary and, under the direction of 
the President and the Executive Committee, shall 
have charge of the work of the Association. All 
employes shall be nominated by him. The follow 
ing standing Committees are provided for: Survey, 
Statistics, Legislature, Police, Prosecution, Juries, 
Courts, Clemency, Punishment, Probation, Parole 
and Institutions, Finance and Publicity. No dues 
are provided for It is estimated that $50,000.00 
will be ample to defray the expenses of the survey 
and it is expected that that amount will be pro 
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vided by voluntary contributions from the member 
associations and public spirited citizens. 

The Board of thirty members was chosen by 
the meeting. Ten of these are residents of St. Louis, 
ten of Kansas City and ten of the State outside St. 
Louis and Kansas City. In selecting the Board 
care was exercised to choose men and women well 
known throughout the State to be hard-headed and 
practical, but public spirited and successful in their 
respective callings and occupations. Such men and 
women were chosen as (from St. Louis) H. J. Pet- 
tengill, President of the Southwestern Bell Tele- 
phone Company; Breckinridge Jones, President of 
the Mississippi Valley Trust Company; E. O. 
Fuller, Merchant: ex-Governor Herbert S. Hadley, 
Chancellor of Washington University; A. V. 
Lashly, Lawyer; former U. S. Senator X. P. Wil- 
fley, President Missouri Bar Association, and Dr. 
Emmet P. North, President Missouri Medical As- 
sociation; and (from Kansas City) Lester Hall, 
President of the Fidelity National Bank and Trust 
Company; Honorable John I. Williamson, until re- 
cently one of the Judges of the Supreme Court of 
Missouri; George P. Baity, Minister, and Mrs. Rose 
M. Ohaus, Women’s Chamber of Commerce; and 
(from the interior of the State) J. P. McBaine, Dean 
of the School of Law, University of Missouri; J. A. 
Serena, President of Southeast Missouri Teachers 
College; Walter Williams, Dean of the School of 
Journalism, University of Missouri, and Honorable 
Charles Buffum, Banker of Louisiana, Missouri. 

The result is that the Association now has the 
confidence of the entire State. 

The Board held its first meeting on November 
21st. It chose the Executive Committee and elected 
as its Chairman former Governor Herbert S. Had- 
ley, now Chancellor of Washington University. It 
also appointed a Nominating Committee to propose 
the President, two Vice-Presidents, a Secretary and 
a Treasurer, and, most important of all, the Oper- 
ating Director. This Nominating Committee will 
report at an early meeting of the Executive Com- 
mittee. 

Offices will be maintained in St. Louis, Kansas 
City’‘and Jefferson City. The first work that will 
be undertaken will be gathering the data and the 
actual facts with respect to crime and the adminis- 
tration of criminal law in Missouri. This survey 
will be carried on simultaneously in St. Louis, 
Kansas City and in the interior of the State, al- 
though, with respect to the interior of Missouri, it 
is likely that certain counties will be selected as 
typical and the survey will be confined to those 
Counties. This work will, of course, be done for 
the most part by lawyers employed by the Associa- 
tion and working under the immediate supervision 
of the Operating Director, to whom they will report, 
and who in turn will report from time to time to 
the Executive Committee. 

When the facts shall have been gathered by the 
survey, the efforts of the Association will then be 
directed toward securing the passage of such 
remedial legislation and toward the institution of 
such administrative reforms as the facts disclosed 
by the survey point to as being essential to improve 
the administration of criminal justice. 

This, however, will not complete the work of 
the Association, for even after the survey shall be 
completed, and after the necessary legislation shall 
be enacted, and after the administrative reforms 


shall be adopted, it is contemplated that the Asso- 
ciation will continue as the public’s unofficial ob- 
server of the administration of criminal justice 
throughout Missouri, and that it will assemble 
data and publish the facts from time to time, and 
that, to promote the efficient administration of 
criminal justice in Missouri, it will co-operate with 
our public officers and agencies charged with the 
duty of the suppression, prevention and punishment 
of crime. 

The great civic and commercial organizations 
of the State are constituent members of the Asso- 
ciation. The press of Missouri is a unit in its sup- 
port. It has the full confidence of the public and it, 
therefore, begins its career under the most aus- 
picious conditions. The Missouri Bar Association, 
under whose guidance it was organized, is firm in 
the belief that the solution of the crime problem in 
Missouri has been approached judiciously and that 
in the Missouri Association for Criminal Justice the 
agency is now at hand through which the people 
of Missouri, if they will, may deal with this menac- 
ing condition in practical and effectual fashion. 

Yours respectfully, 
Guy A. THompson. 





Meeting of Commerce Committee 

The standing committee on Commerce, Trade 
and Commercial Law will hold a public meeting 
at the New York Chamber of Commerce in the 
fore part of March next (exact date to be de- 
termined later). Two matters that will be par- 
ticularly considered at that time by reason of rec- 
ommendations of the Association at the Philadelphia 
meeting are (a) the United States Industrial 
Court; (b) the United States rules of the road, 
federal highways and post roads act in the interest of 
reducing automobile accidents and securing unity of 
laws governing motorists in states other than their 
residence. Under this will be considered the licensing 
of drivers, speed regulations, marking of highways, 
uniformity of police signals and regulations in various 
cities, regulations covering signals for drivers, stops, 
etc., brake equipment, license tags and mountings, head- 
lights and land regulations, deflectors to obviate blind- 
ing of drivers by headlights, spotlights, sun, etc., use 
of spotlights, tail light specifications, rear view mir- 
rors, marking of main crossings and railway crossings, 
day and night warning signals for same, parking and 
parking signs. Persons desiring to suggest matters 
for consideration of the committee are invited to do 
so. Mr. W. H. H. Piatt, 715 Commerce Building, 
Kansas City, Mo., is chairman of this committee. 


The Trial Lawyer 
“The essentials of the real trial lawyer are few 
and simple; he must be sincere in purpose, courteous 
in conduct, and courageous in action. These constitute 


the trinity of his success. Without either he is a 
failure; with them all the goal that he may reach is 
limited only by his industry and the limitations of his 
profession. I want to close with the thought 
that while men under arms and the flash of swords 
have won the freedom and liberty of men, it has been 
the trial lawyers in the forums of the world, with 
their souls on fire with the spirit of this freedom and 
liberty, who have made them concrete things and pre- 
served them to bless our children and our children’s 
children."—T. H. McGregor before Arkansas State 
Bar Association. 
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“A CASE FOR A PHILADELPHIA LAWYER” 





In Interesting Address at Banquet of American Bar Association in Philadelphia, Chief Justice 
Von Moschzisker of the Pennsylvania Supreme Court Deals with Origin of Familiar Phrase 
—The Zenger Case in New York and Andrew Hamilton’s Tactics—Erskine Almost 
Duplicates His Conduct and Argument in Later Famous Case in England 





Bar Association and Ladies: I trust you are 

all ‘satisfied with the warmth of Philadel- 
phia’s reception. It has been a privilege and a 
pleasure to have you come to our City and every 
Philadelphian, particularly every member of the 
Philadelphia Bar, has thoroughly enjoyed your 
visit. 

Tonight, when in the lobby, I met one of my 
lawyer friends from the West, and said to him, 
“Are you going over on the steamship Saturday ?” 
He replied, “No, I am not going,” very emphatically. 
I said, “why the emphasis?” “Well,” he answered, 
“what is the good of going with a shipload of 
lawyers? Give me a shipload of clients and I will 
go along.” (Laughter.) 

Apropos of our visit across the waters, Mr. 
Thomas Lamont told a story, at this very table, 
about a month ago, at the dinner of the English 
Speaking Union, which may be amusing tonight. 
He told of an American who had gone over to 
England, married an English woman and lived 
there. A child was born to them; when the child 
was about five years old the father was called back 
home, and the night before the sailing of the ship 
the mother came down and remarked to the father, 
“\Why Tom just said the strangest thing. He was 
saying his prayers and he said, ‘Good-bye, God, we 
are going to America.’” The father replied, “I will 
have go up and see about that.” So he went upstairs 
and, when he came down chuckled, “Tom didn’t 
say that. What he said was, ‘Good! by God, we’re 
going to America.’ ” 

If all the stories we hear of over-crowded Eng- 
land and over-crowded Europe are true, perhaps 
in a few weeks we will be saying about the same 
thing. 

I join in the deep regret expressed by the 
President at the absence of that charming gentle- 
man, very great lawyer and splendid citizen to 
whom the honor came only the other day of being 
nominated by a great party for the presidency of 
the United States. (Applause.) No matter what 
party we may belong to, every man who knows 
John Davis must bow to him as a superior man. 
Our president has told us that Mr. Davis has been 
prevented from coming by recent events. You 
might say, by recent events over which he had no 
control. (Laughter.) But Mr. Davis, I know by the 
letters I happen to have received from him recently, 
about our visit abroad, apparently had his mind 
much more on this trip we are taking than he 
had on the idea of being President of the United 
States. It is of very deep regret to all of us to be 
deprived not only of the prestige of having him 
with us, but the pleasure which we all anticipated 
in his companionship on the trip across the water. 

When asked to speak for the Philadelphia Bar, 
| hunted around for some fact relating to the law 
on which I could hang my thoughts; then the idea 
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occurred to me, that the origin of the old saying, 
“It is a case for a Philadelphia lawyer,” might be of 
interest to you. Research not disclosing any satis- 
factory information, I inquired of that charming 
gentleman and eminent authority on legal lore, 
Hampton L. Carson, only to learn that his extensive 
reading had not furnished an authentic statement 
on the point; but Mr, Carson said the phrase first 
came to be used in 1735, after a Philadelphia lawyer 
had successfully appeared for John Peter Zenger, 
accused by the Governor of New York of seditious 
libel, and that, in his opinion, the winning of this 
case, which attracted widespread attention, was in 
all probability the true source of what, in one form 
or another, has since become a much-famed ex- 
pression. Mr. Thomas Leaming, in his book on 
“A Philadelphia Lawyer in the London Courts,” 
expresses a like opinion. 

Although the scene of this action was in the 
City of New York, yet since the Zenger case gave 
to the Philadelphia lawyer national and inter- 
national fame, I think you will agree it ought to be 
of special interest when answering a toast to the 
Philadelphia Bar. Then, again, the trial is one of 
which the entire American Bar may well be proud, 
for those of its members who represented the de- 
fense showed not only learning and vision, but 
fine professional character and great bravery. In 
making this statement, I refer both to the barrister - 
who finally won the case and to his predecessors, 
James Alexander and William Smith, two New 
York Jawyers of eminence, who were disbarred be- 
cause, in defense of their client Zenger, they had 
the hardihood to challenge the commissions of the 
Chief Justice and his colleague on the bench of the 
Supreme Court of that Colony; in other words, to 
question their right to sit as judges. But a knowl- 
edge of some preliminary events is necessary to an 
understanding of the trial itself. 

In 1732, William Cosby was named Colonial 
Governor of New York. During the interim be- 
tween his appointment and the death of the prior 
incumbent, a well known citizen of Dutch extrac- 
tion named VanDam had filled the place and re- 
ceived the emoluments. Cosby produced a Royal 
order stating he was entitled to one-half of the 
salary and perquisites of the governorship from the 
date of his appointment until his arrival in America ; 
and, on that basis, he claimed funds which had 
accumulated in VanDam’s hands during the time 
in question. The demand was refused, on the 
ground that the perquisites were annexed to the 
office and could not be granted away even by the 
King. 

Later, however, on learning that Cosby had col- 
lected some six thousand pounds more than he, 
VanDam, had received, covering the period in ques- 
tion, he offered to turn over the amount claimed, 
provided Cosby would account to him for one-half 
of the six thousand pounds. This suggestion met 
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with flat refusal, and a controversy ensued which 
stirred the Colony and caused a division of senti- 
ment between those who adhered to the Governor 
and those who thought VanDam was being badly 
treated, the great majority of the people espousing 
the latter’s side. 

Cosby did not want to sue Van Dam at com- 
mon law, for fear of a set-off, which would probably 
be allowed by a jury. He could not proceed for 
an accounting, because the courts of New York 
then possessed no equity jurisdiction, and, besides, 
the Governor himself was the Chancellor; he there- 
fore attempted by ordinance to give the Judges of 
the Supreme Court authority, as Barons of the 
Exchequer, to act as Chancellors; Lewis Morris, 
the Chief Justice, denied his right to do this; where- 
upon Cosby removed him from office, appointing 
another in his place. All this, and much other ar- 
rogant conduct on the part of Cosby, stirred up a 
great popular feeling against the chief executive, 
which resulted in John Peter Zenger starting a 
newspaper in New York,—then a town of about 
10,000 inhabitants,—to voice the prevailing dis- 
satisfaction. 

The articles that appeared in The Weekly 
Journal, as Zenger’s paper was called, caused the 
Supreme Court twice to charge the grand jury that 
it was their duty to investigate and indict those 
who were publishing, what it termed, seditious 
libels against officers of the government; but no 
indictments followed. Then the Governor and 
Council made an order that certain issues of the 
paper should be burned by the public hangman, the 
ceremony to be attended by the Mayor and the 
Magistrates of the City. The Court of Quarter 
Sessions denied the right to make such an order, 
and forbade its members to attend the ceremony. 
Shortly after this, pursuant to a mandate of the 
Governor, the Attorney General proceeded against 
Zenger by information; the accused was arrested 
and thrown into prison, where he was held for trial 
under exorbitant bail. It was then that his attor- 
neys, Messrs. Alexander and Smith, challenged the 
Court. 

When the attack on the commissions of the 
judges came to argument, the Chief Justice declined 
to hear counsel, saying to Mr. Smith: “You thought 
to have gained a great deal of applause and popu- 
larity by opposing this court, as you did the Court 
of Exchequer, but you have brought it to the point 
that either we must go from the Bench or you from 
the Bar, therefore we exclude you and Mr. Alexan- 
der from the Bar.” An order was handed down 
accordingly. 

Following their disbarment, Alexander and 
Smith attempted to retain John Kinsey, a Phila- 
delphia lawyer, to defend Zenger, but he declined 
for personal reasons. They then applied to Andrew 
Hamilton, who,—though eighty years of age, and 
full of gout, as most aged and eminent Philadelphia 
lawyers were in those good old days,—accepted the 
case and tried it without a fee. 

Hamilton was distinguished as the inspirer and 
architect of the State House in Philadelphia, after- 
wards known as Independence Hall; he had been 
admitted as a bencher of Gray’s Inn, had held many 
important public offices, and was a leading colonial 
barrister. In short, Andrew Hamilton typified the 
true Philadelphia lawyer; he was a gentleman, a 


patriot, a scholar, an exceptional advocate, a cour- 
ageous man, and a useful public servant. 

When you consider the conduct of Hamilton 
during the course of the trial which I am about to 
describe, before yielding to an inclination to criti- 
cise, remember that the tribunal he faced consisted 
of two judges, both of whom owed their places on 
the bench to a tyrannical Governor, who was the 
real private prosecutor and whose Attorney General 
was the public prosecutor in the case; that this 
court had already arbitrarily refused to hear argu- 
ment on a point involved, and, in Hamilton’s 
opinion, had done a shocking injustice to his client's 
former attorneys; that he was not only a lawyer 
looking after the interests of a man in a position 


of danger, whose situation required heroic treatment, 


but also a patriot avowedly fighting a battle for the 
future liberties of the press and people of the several 
colonies ; finally, that in those days the country was 
new and its institutions, including the courts, had 
not reached the established position of respect they 
occupy at the present time. Another fact to be kept 
in mind is this: though the charge pressed was a 
serious one, the specific matters relied on for proof 
would now be considered not more than moderate 
criticism of a public official. 

The information prosecuted by the Attorney 
General charged “a false, scandalous and seditious 
libel.” On behalf of the defendant, who pleaded 
“Not guilty,” Mr. Hamilton admitted the ownership 
of the journal and the publication of the articles 
in controversy, but claimed they had been put forth 
with a proper purpose, were warranted by the con- 
duct of the Governor, and the facts stated were 
true; therefore, he contended, they did not consti- 
tute a libel. Whereupon the Attorney General took 
the position that all this was no defense; he stood 
on the old maxim, “The greater the truth, the 
greater the libel,” and contended for the, at that 
time, generally accepted doctrine, that the jury 
might determine only the fact of publication and 
whether the words complained of contained the 
innuendo alleged, and then it was for the court to 
decide as to the libelous character of the writing. 
Under this rule, neither the truth of the words em- 
ployed nor the intention of the accused in using 
them were controlling elements. 

When the judges sided with the prosecution, 
Hamilton showed his consummate skill as an ad- 
vocate. Addressing himself first to the Court, he 
entered on an elaborate and eloquent plea in favor 
of the proposition that, upon a criminal charge of 
libel, the jury always has the right and duty to 
render a general verdict, and, in this sense, to decide 
both the facts and the law. The Chief Justice inter- 
rupted by stating, “Mr. Hamilton, the Court have 
delivered their opinion [to the contrary] and we 
expect you will use us with good manners; you 
are not to be permitted to argue against the opinion 
of the court.” Hamilton respectfully protested, 
when the Chief Justice again said, “After the court 
have declared their opinion, it is not good manners 
to insist upon a point in which you are overruled.” 

The average advocate might well have sub- 
sided after such a rebuke, but Hamilton turned to 
the jury saying, “It is to you we must now appeal 
for a witness to the truth of the facts we have 
offered and are denied the liberty to prove.” Then 
he made a speech the like of which it would be hard 
to find. He argued directly to the jurors that they 
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had the right to determine, among other things, 
both as to the truth of the words involved and the 
intention with which they were written, and that, 
if they should be found to be true or to have been 
published without malice, then there could be no 
conviction. In support of these propositions, he 
said to the jurors, in an untechnical way, prac- 
tically all the things he had before unsuccessfully 
argued to the court, thus getting into their minds 
the idea, which apparently was true, that had he 


been permitted, he would have proved to them a~ 


satisfying defense; finally, he contended they had 
the right, and it was their duty, to determine the 
case by a general verdict. Think of the audacity 
of insisting on this proposition in the face of the 
rulings of the presiding judge against it! 

Despite constant interruptions by the Chief 
Justice, reasserting the view that the court was 
the tribunal to decide whether or not the words 
used were libelous, Hamilton continued to argue 
the contrary to the jury. He ended his speech by 
indirectly warning the judges of their duty not to 
be carried away by a sense of their dependence on 
the favor of the Governor; but he did this with 
fine skill and without a breach of good taste. Then 
he forcibly attacked prosecutions upon information, 
saying that, despite his weight of years and infirmi- 
ties of body, he would go to the utmost parts of 
the land to fight such methods. 

The court charged for conviction, but the jury 
brought in a verdict of “Not guilty.” 

Thus did a Philadelphia lawyer lay the corner- 
stone of the liberty of the press and materially help 
to establish the doctrine that, in prosecutions for 
libel, the jury have the right to pass not only on 
the fact of the publication but, where the matter is 
proper for public information, on the motive with 
which it was published, and to determine the cause 
by a general verdict; a doctrine subsequently placed 
in the fundamental law of most of the states, and 
which has appeared in the Constitution of Penn- 
sylvania since 1790. 

Through the Zenger case, this doctrine took 
root here more than fifty years before the Fox 
Libel Act made it effective in Great Britain; its 
triumph there likewise can be ascribed to the un- 
selfish and courageous efforts of a great lawyer, 
Lord Erskine, who, in the Dean of St. Asaph’s 
Case, tried in England in 1783, almost duplicated 
the conduct and argument of his illustrious Ameri- 
can predecessor. This he did against practically 
the same judicial opposition which earlier had been 
suffered by Hamilton; in fact, such striking simi- 
larities appear in the two cases, so far as the con- 
tentions and conduct of counsel are concerned, that 
the mention of one naturally introduces the other. 

Erskine’s attitude throughout the trial of his 
case is well exemplified by what happened when 
the jury came to render its verdict, and the in- 
cident is so dramatic, its brief recital may prove 
of interest. 

The foreman reported a verdict of “Guilty of 
publishing only.” The judge, Mr. Justice Buller, 
said the word “only” would have to be omitted from 
the verdict, but Erskine protested that by the use 
of this word the jury meant a finding of no sedi- 
tion; and when appealed to, the foreman said, “We 
only find him guilty of publishing,—we do not find 
anything else.” Then Erskine inquired of the jury: 








“Gentlemen, I desire to know whether you mean 
the word ‘only’ to stand in your verdict.” The 
foreman replied, “Certainly.” Turning to the court, 
Erskine said, “I desire your lordship, sitting here 
as a judge, to record the verdict as given by the 
jury,” and “I insist that it shall be recorded.” The 
judge demurred and entered into further colloquy 
with the foreman of the jury, and, when Erskine 
stated, “The jury understand their verdict,” this 
dramatic dialogue took place between him and 
Buller: “The Court: ‘Sir, I will not be interrupted.’ 
Erskine: ‘I stand here as an advocate for a brother 
citizen and I desire that the word only may be re- 
corded.’ The Court: ‘Sit down, sir; remember your 
duty, or I shall be obliged to proceed in another 
manner.’ Erskine: ‘Your Lordship may proceed in 
whatever manner you may think fit, I know my 
duty as well as your Lordship knows yours; I shall 
not alter my conduct.’” 

The judge had the good taste and good sense 
not to take umbrage at counsel’s courageous and 
very proper stand for the independence of the bar, 
and he allowed the verdict in this form: “Guilty of 
publishing, but whether of libel or not, we do not 
find.” 

Erskine’s arguments against the setting aside 
of this verdict are among the most learned and elo- 
quent in the annals of the English Bar, and, though 
Lord Mansfield, before whom the case was argued, 
refused to sustain the legal contentions pressed by 
counsel for defendant, he, nevertheless, arrested the 
judgment on the failure of counsel for the prose- 
cution to point out any part of the language com- 
plained of which could be considered a criminal 
libel. Shortly after this, and no doubt due to the 
arguments of Erskine, the Fox Libel Bill was 
passed. 

Though a judge for upwards of twenty-one 
years, yet when I read of such advocacy as that 
of Hamilton and Erskine, I am thrilled with pro- 
fessional pride that lawyers of their caliber lived 
and still live; and, again, I am thrilled by the 
thought that, fifty years before Erskine, the man 
who made the first of these two battles was a 
member of the Philadelphia Bar; for the proudest 
title of which I boast is that of Philadelphia lawyer. 

While the history of the American Bar cannot 
be written without including the story of the bar 
of this city, I hesitate to attempt to call the roll 
of its famous members; yet a few names must be 
mentioned. The first of them is James Wilson, 
who, we think, did more to form the Federal Con- 
stitution along proper and lasting lines than almost 
any member of the Convention; his career in public 
life, at the bar and on the bench, is too well known 
to need recital here. Of those who stand out during 
the period following the Revolution, I may men- 
tion Jared Ingersoll, trial lawyer par excellence and 
potent force in the Federal Convention of 1787; 
William Lewis, staunch guardian of personal lib- 
erty, and Edward Tilghman, master of the common 
law, as advocates who would have cast renown on 
any bar in any age. Then, if time permitted, I 
should like to speak to you of the illustrious leaders 
who, by their talents and deeds, at successive pe- 
riods of the nineteenth century, brought new 
laurels to the Philadelphia Bar; Horace Binney by 
his matchless oratory and wisdom, John Sergeant 
by his learning, William Rawle by his knowledge 
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of law and literature, George M. Dallas and William 
M. Meredith by their distinguished services to the 
state and nation. The names of these and a host of 
other Philadelphia lawyers occupy high places in 
the history of our profession; but lack of time for- 
bids an attempt to call them all, and perhaps it is 
well that I am spared from so doing, because we 
have a habit in these parts of passing on legal fame 
from generation to generation, and should I men- 
tion a Cadwalader forgetting a Wharton, or a 
Townsend overlooking a Price, or a Biddle without 
a McMurtrie, or a Dale and not a Brewster, I might 
well find myself in trouble with the descendants 
of one or the other of them. 

There were two men who figured at the bar 
of Pennsylvania in my day, however, who, having 
no children, left their fame as a common heritage. 
The first of these was John G. Johnson, born in 
Philadelphia in 1841, who, after graduating from 
the Central High School in this city and the law 
school of the University of Pennsylvania, was ad- 
mitted to practice in 1863. Mr. Johnson soon 
became a leader, and from 1900 to the time of his 
death in 1917, he was, to use the words of a United 
States Supreme Court Justice, “the king of the 
American Bar.” He attained this high position 
without early advantages of birth, fortune or fam- 
ily influence, by devoting his talents and unbounded 
energies solely to the practice of the law. He had 
a wonderful physique, phenomenal memory, an 
extraordinary understanding of human nature, and 
an insatiable capacity for work. When he appeared 
in court, his power to select the strong points of 
his case and drive them home, swept everything 
before him. 

The second of these notable lawyers was 
David T. Watson of Pittsburgh. Mr. Watson was 
born in Washington County, this state, in 1844, and 
died in 1916. He came to the bar in 1867, and, like 
Johnson, devoted himself exclusively to the practice 
of the law; unlike Johnson, however, he frequently 
lent his professional services to the public, appear- 
ing for the United States Government in the 
Northern Securities cases and the Alaskan Boun- 
dary Dispute. His methods were quite different 
from those of his illustrious contemporary; he 
studied his cases more thoroughly and depended 
more on close analysis of facts, and on fine argu- 
ment of all the legal points involved, than on 
accentuation of particular features which happened 
to make for his side. I had the privilege of hearing 
both these outstanding men argue many cases, and, 
when compared with other leaders,-they impressed 
me as possessing truly unique powers of advocacy. 

Jeremiah S. Black, who was born in 1810 and 
died in 1883, is another great Pennsylvania lawyer 
of the past. While not a Philadelphian, he was so 
closely affiliated with this city that we claim a 
share in his glory. He served with distinction as 
Chief Justice of this state, as Attorney General of 
the United States, and for a short time, as Secre- 
tary of State. His memoranda of advice to Presi- 
dent Buchanan, in 1860, when the Civil War was 
impending, were masterly and statesman-like pieces 
of legal writing, clearly defining the rights of the 
nation. Black argued many cases, some of them 
famous, before the Federal Supreme Court, and rep- 
resented President Johnson at the time of his im- 


peachment, and Mr. Tilden in the famous Hayes- 
Tilden presidential contest. 

There is an amusing story about Jeremiah 
Black. When he was on the Supreme Court of 
Pennsylvania, in reversing a judgment and order- 
ing a new venire for a case presided over by Judge 
Moses Hampton, he referred to the “wanderings 
of Moses in the wilderness.” At the next trial, 
the opening words of Judge Hampton, to the jury, 
were, “Gentlemen, in view of the lamentations of 
Jeremiah, the court must submit this case to you.” 

If you were to take all reference to Pennsyl- 
vania from the chronicle of the United States, the 
history of our country would lack many of its most 
glorious pages; and in the story of Pennsylvania 
there are no parts of which we are more proud than 
those devoted to our judiciary. But, in that con- 
nection, I shall mention only four names. First, 
that of David Lloyd, the original head of the Su- 
preme Court of Pennsylvania, as it was reorganized 
in 1722, and has existei to date. Though born a 
Welshman, Lloyd was a great American Com- 
moner, and, in his day, the political leader of the 
Province; he was an excellent judge, and we boast 
of him as our first real Chief Justice. Next, the 
scholarly Chief Justice William Tilghman (cousin 
of the distinguished Edward) shines forth as a 
beacon light in our jurisprudence. Another Chief 
Justice in whom we glory as a born lawyer and a 
surpassing judge is John Bannister Gibson, who 
held the office for 24 years. George Sharswood, 
from the Philadelphia Bar, occupies a high place 
on our roll of honored Chief Justices. One cannot 
touch on the judiciary of Pennsylvania without 
thinking of these men; lack of time forbids the 
mention of others who likewise deserve to be 
named. 

This grand old Commonwealth, however, claims 
no monopoly of merit for its sons of the past; but, 
knowing, as we do, that in its origin the Federal 
Constitution was mainly the work of lawyers, hail- 
ing from various colonies, that the courts have 
ever sedulously guarded and maintained its funda- 
mental principles, and that 22 of the 30 Presidents 
of the United States have been members of our pro- 
fession from all quarters of the country, what we 
claim is that America, the land of magnificent 
achievements, owes its unique success largely to 
the fact that almost every bar of any considerable 
size throughout its mighty domain can point with 
justifiable pride to men like those I have spoken 
of this evening. While this is a heritage of which 
we may well boast, it is one that carries with it the 
responsibility of perpetuation,—an obligation which, 
even in the midst of our busy lives, we shall never 
forget; this I can surely say for the lawyers of to- 
day, and in so saying I speak not as a Philadelphia 
lawyer but as a member of that larger and more 
important body, the American Bar, gathered here 
tonight before our pilgrimage to London, the 
shrine of the Common Law. (Loud applause.) 
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The National Revenue Act of 1924 





By MIppLETON BEAMAN 


while repealing many taxes, reducing many 

others, adding a few new taxes, and increasing 
slightly a few, is chiefly interesting on account of 
inany changes in administrative provisions and 
numerous attempts both to stop loopholes in the old 
law and to remove inequalities and unjust burdens 
upon the taxpayer. 


Reduction of Taxation 


In lieu of the old normal tax on individuals of 
4 per cent upon the first $4,000 of the net income in 
excess of the exemptions and credits, and 8 per cent 
upon the remcinder of the net income in excess of 
such exemptions and credits, the new Act provides 
a normal tax of 2 per cent upon the first $4,000, 4 per 
cent on the next $4,000, and 6 per cent on the re- 
mainder of the net income in excess of the exemp- 
tions and credits. The personal exemption, which 
is applicable only for the purpose of computing the 
normal tax, remains at $1,000 for single persons but 
is made $2,500 for married persons regardless of the 
amount of the net income, whereas the old Act gave 
married persons with an income of over $5,000 only 
$2,000 personal exemption. 

In lieu of the former surtax rate beginning with 
1 per cent of the amount of the income between 
$5,000 and $10,000 and running up to 50 per cent of 
the amount of the income in excess of $200,000, the 
new Act provides a surtax beginning at 1 per cent 
upon net income in excess of $10,000 and not in ex- 
cess of $14,000 and running up to 40 per cent upon 
the amount of the net income in excess of $500,000. 

One of the widely heralded features of the so- 
called Mellon Plan was the differentiation in the 
tax upon earned and unearned income. As finally 
appearing in the new Act, however, there is little 
left of the principle but its name. The Act provides 
that the tax shall be credited with 25 per cent of 
the amount of tax which would be payable if the 
taxpayer’s earned net income constituted his entire 
net income, but since the Act also provides that the 
earned net income shall in no case be considered to 
be more than $10,000, it is apparent that the pro- 
vision amounts to nothing more than a disguised re- 
duction of the normal tax, trifling in amount. The 
section loses its last claim to be considered as a 
true recognition of the principles that earned income 
should be taxed at a lower rate than unearned in- 
come, when it provides that in all cases the first 
$5,000 of the taxpayer’s income shall be considered 
as earned regardless of its source. The credit is al- 
lowed only to individuals. 

The Act also provides a 25% reduction of the 
income taxes on individuals for the calendar year 
1923, payable in 1924. 

The taxes on telegraph and telephone messages, 
and upon the sale of soft drinks, candy, yachts, and 
motor boats, and a number of other miscellaneous 
commodities yielding a small revenue, are repealed. 

The tax upon tires, parts, and accessories for 
automobiles is reduced from 5 per cent to 2% per 
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cent, and the 3% tax upon automobile trucks and 
wagons is not to apply to an automobile truck 
chassis sold for an amount not in excess of $1,000, 
nor to a truck body sold for an amount not in ex- 
cess of $200. 

The admission tax no longer applies where the 
admission price is 50 cents or less. 

The tax on promissory notes and on time drafts 
and checks is repealed, and the rate upon sales of 
produce on exchanges is reduced from 2 cents for 
each $100 to 1 cent for each $100. 


Increases of Tax 


The most important increase is in the estate 
tax, which runs from 1 per cent upon a net estate 
not in excess of $50,000 up to 40 per cent upon the 
part of the net estate in excess of $10,000,000, where- 
as the old Act, while starting at the same point, had 
a maximum of 25 per cent. The new Act provides, 
however, that the tax shall be credited with the 
amount of any estate, inheritance, legacy, or suc- 
cession taxes actually paid to any State, Territory, 
or the District of Columbia in respect of any prop- 
erty included in the gross estate subject to the Fed- 
eral tax, but this credit shall not exceed 25 per cent 
of the Federal tax. 

The stamp tax on playing cards is increased 
from 8 cents a pack to 10 cents a pack. 

An additional bracket has been added to the 
occupational tax of brokers who are members of ex- 
changes, so that the tax will be $250 if the value of 
the seat is more than $10,000. 


New Taxes 


Outside of a tax of 10 per cent upon the manu- 
facturer’s sales of mah jongg sets and parts, the 
only new tax is the gift tax, enacted against the bit- 
ter opposition of the administration. The tax is 
upon the donor and applies to the aggregate of the 
gifts made during the calendar year, beginning with 
the calendar year 1924. The rates begin at 1 per 
cent upon the first $50,000 of gifts in excess of the 
exemptions and run up to 40 per cent of the amount 
by which the gifts in excess of the exemptions ex- 
ceed $10,000,000. Exempted from the tax are gifts 
to the United States or its political subdivisions for 
public purposes, or to corporations operated ex- 
clusively for religious, charitable, scientific, literary, 
or educational purposes, gifts to a trustee or frater- 
nal society operating under the lodge system if the 
gifts are to be used by the trustee or fraternal so- 
ciety exclusively for religious, charitable, scientific, 
literary, or educational purposes, also gifts made by 
such a corporation, trustee, or fraternal society for 
like purposes. The exemption also covers gifts the 
aggregate amount of which to any one person during 
the year does not exceed $500. A further exemption 
is given of property which can be identified as hav- 
ing been received by the donor within five years 
either by gift or by bequest or inheritance, if the 
gift tax or an estate tax was paid by the prior donor 
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or the estate of the decedent. Residents are given 
an additional exemption of $50,000. 

If the gift is made in property, the fair market 
value of the property at the date of the gift is con- 
sidered the amount of the gift. If property is sold 
for less than a fair consideration, the excess of the 
fair market value above the consideration is consid- 
ered the gift. If the amount of any gift has been 
included in the gift tax, and upon the death of the 
donor the amount is included within the gross estate 
of the decedent by reason of being considered a gift 
in contemplation of death, then the estate tax is 
credited with the amount of the gift tax. 


Administrative and Technical Provisions — Reor- 
ganizations 


Sections of the old law relating to the non- 
recognition of gains and losses arising from reor- 
ganizations and exchanges have been completely re- 
written with a view to clarity and correction of 
defects. 

Under the old Act, if corporation A organized 
two subsidiaries, B and C, and transferred part of 
its assets to B and the rest to C, and the stockhold- 
ers of A surrendered their stock and received in ex- 
change the stock of B and C, no gain from the trans- 
action was recognized. If, however, corporation 
A organized a subsidiary B to which it transferred 
part of its assets in exchange for B’s stock, which it 
distributed to its stockholders as a dividend with- 
out the surrender by them of any of their original 
stock in A, then the dividend was taxable. The 
new law in section 203 (c) provides that both these 
classes of reorganization are non-taxable. 

The old law, while permitting stockholders 
under a reorganization to receive new stock in ex- 
change for their old without the recognition of gain 
or loss, did not expressly provide for a like condition 
in the case of the corporation itself which exchanges 
property under a reorganization for stock or securi- 
ties in a corporation a party to or resulting from 
the reorganization. The new law provides that no 
gain or loss shall be recognized in such a case, thus 
making certain what under the old law was per- 
mitted by regulations of perhaps doubtful validity. 

The Act also permits common stock to be ex- 
changed for common stock in the same corporation, 
and preferred stock for preferred stock in the same 
corporation, without the recognition of gain or loss, 
even if not made in connection with a reorganiza- 
tion. 

Under the wording of the old law, if a person 
sold property for cash to a corporation of which he 
had control, no gain or loss was recognized. Such 
a situation was never intended by Congress, and 
the new law rewrites the provision [section 203 (b) 
(4)] so as to disregard the gain or loss from the 
transaction only if the consideration consisted of 
stock or securities in the corporation to which the 
property is transferred. 

Under the old Act it was provided that in case 
cf exchanges no gain or loss should be recognized 
unless the property received in exchange had a 
“readily realizable market value.” Owing to the 
great difficulty in administering this provision, the 
new law provides generally that gain or loss is 
recognized from all exchanges, and then specifically 
excepts those cases in which the gain or loss shall 
not be recognized. 

In order to prevent evasion of the liberal ex- 


emptions from tax in case of reorganizations, the 
new Act provides in section 203 (d) (2) that any 
amount distributed by a corporation in connection 
with a reorganization which has the effect of a 
taxable dividend shall be taxed as a dividend. If, 
for example, corporation A has capital stock of 
$100,000 and earnings accumulated after March 1, 
1913, of $75,000, and distributes the $75,000 as a 
dividend, the amount distributed under both the old 
and the new law would be taxed at full surtax rates, 
If, however, corporation A organizes a subsidiary B 
to which it transfers all its assets in return for the 
stock of B and the payment of $75,000 in cash to 
the stockholders of A in exchange for their stock, 
under the old law the $75,000 would be taxed not as 
a dividend but as a capital gain subject only to the 
121%4% rate, the amount of cash in such a transaction 
being considered as the only portion of the gain 
subject to the tax. Since after the transaction is 
completed the stockholders of A are in exactly 
the same position as if corporation A instead of 
reorganizing had declared a dividend of $75,000, the 
new provision taxes the stockholders on the $75,000 
at full surtax rates. 


Basis for Determining Gain or Loss from Sale 


Much confusion existed under the old law in 
the case of property acquired before March 1, 1913, 
as to the basis at which such property should be car- 
ried on the books of the taxpayer for the purpose 
of determining gain or loss from its sale. The 
1921 Act attempted to write into the law the sub- 
stance of the complicated rule laid down in the case 
of Goodrich v. Edwards (255 U. S. 527). The new 
law removes these complications by adopting a rule 
more favorable to the taxpayer, namely, that the 
basis in case of property acquired before March 1, 
1913, shall be its cost or its fair market value as of 
March 1, 1913, whichever is higher. 

One of the most important loopholes in the old 
law by which taxes were being evaded is closed in 
the new law in paragraphs (7) and (8) of subdivi- 
sion (a) of section 204. Under the old law if cor- 
poration A owned assets which cost it $10,000 but 
which came to be worth $100,000, it could organize 
corporation B, exchanging its stock for B’s stock. 
Under such a transaction neither corporation A nor 
its stockholders realized any taxable gain. Corpo- 
ration B could, however, carry the assets on its 
books at $100,000, which was their market value, 
and use this basis of $100,000 for determining gain 
or loss from subsequent sale or for determining 
depreciation and depletion. This device for getting 
a “stepped up” basis was becoming more and more 
common, and resulting in the loss of large sums to 
the Treasury. The new Act in section 204 (a) (7) 
provides that in such cases wherever an interest or 
control in the assets transferred of 80 per centum 
or more remains in the same persons, then corpora- 
tion B must carry the assets on its books at $10,000 
(the basis that it would have in the hands of cor- 
poration A). The provision is made applicable to 
cases where the assets were transferred after De- 
cember 31, 1917, for the reason that before January 
1, 1918, the reorganization resulted in taxable gain. 

An analogous provision is found in paragraph 
(8). Under the old law if A owned assets which 
cost him $10,000 and had come to be worth $100,000 
he could transfer these assets to corporation B in 
exchange for all B’s stock without the recognition ol 








aeipieeuatae 

























































Tue NATIONAL REVENUE Act oF 1924 





863 





gain or loss, but corporation B could carry the as- 
sets on its books at $100,000 for the purpose of de- 
termining gain or loss from sale or for purposes of 
depreciation and depletion. Paragraph (8) provides 
that corporation B must use the same basis that the 
assets would have in the hands of the transferor if 
the property was acquired after December 31, 1920, 
since before January 1, 1921, such an exchange was 
taxable. 

Both these paragraphs were attacked on the 
ground that they were retroactive, but an exami- 
nation of their provisions discloses that they are 
in no true sense retroactive. They attempt to col- 
lect no tax for past transactions, but merely provide 
that beginning with the taxable year 1924 the tax- 
payer shall no longer have a basis to which he never 
was justly entitled, the provisions which permitted 
him the increased basis having resulted from an in- 
advertence by Congress in writing the earlier laws. 


Earnings and Profits Before March 1, 1913 


Another glaring discrimination in favor of the 
taxpayer is remedied by section 201 of the new law. 
The old law, as does the new law, provided that 
earnings and profits accumulated by a corporation 
prior to March 1, 1913, could be distributed in divi- 
dends free of tax after the earnings and profits accu- 
mulated since that date had been distributed. The 
old law provided that such tax-free distribution 
should be applied against and reduce the basis of 
the stock in the hands of the stockholder only for 
the purpose of determining loss and not gain from 
the subsequent sale. If, for example, stockholder A 
bought stock for $150,000 and received as a tax-free 
dividend $50,000 of earnings and profits accumulated 
prior to March 1, 1913, and later sold his stock for 
$175,000, he was taxable only on the gain of $25,000, 
the difference between the amount received for the 
stock and the $150,000 cost, but in the meantime he 
had received $50,000 in tax-free dividends. The new 
law provides that such tax-free distribution shall 
reduce the basis of the stock for the purpose of de- 
termining the gain as well as loss, so that in the 
above example the taxable gain would be $75,000. 
The theory of this would seem sound for the only 
reason of exempting the dividend out of pre-Mar ° 
1, 1913, earnings is that such a dividend constit: ~’ 
a return of capital to the stockholder. If he haw. 
part of his capital returned to him he cannot have 
the part so returned still invested in the stock. 
Unless the tax-free distribution is applied in reduc- 
tion of the basis, it would result that the taxpayer 
would be allowed a double return of capital. 


Liquidating Dividends 


The new law returns to the 1918 Act in its treat- 
ment of liquidating dividends, and provides that 
amounts distributed in liquidation are to be treated 
as payment in exchange for the stock and taxed as 
in the case of other exchanges. It has not yet been 
determined what, under the 1921 Act, was the tax- 
able status of liquidating dividends. 


Depletion 


In order to encourage the development of oil 
and gas wells it was provided in the 1918 Act that 
the basis for reckoning depletion in the case of 
mines and oil and gas wells discovered by the tax- 
payer after February 28, 1913, and not acquired as 
a result of a purchase of a proven tract or lease, 








should be the fair market value of the property at 
the time of the discovery or within 30 days there- 
after. This resulted in many cases in the depletion 
allowance not only wiping out the entire income 
from the operation of the property but leaving a 
balance applicable to the income of the taxpayer 
from other sources. The 1921 Act partially rem- 
edied the situation by providing that the so-called 
“discovery depletion” should be limited to the oper- 
ating profit on the property on which the discovery 
was made, but it still resulted that in too many 
cases the taxpayer was subject to little or no tax 
because the depletion allowance was equal to or 
greater than the income from the property. The 
new law in section 204 (c) provides that the de- 
pletion allowance based on discovery value shall 
not exceed 50 per cent of the net income of the 
property on which the discovery was made, with 
the necessary qualification that in no case shall it be 
less than it would be if computed without reference 
to discovery value; in other words, not less than a 
depletion allowance based on cost. 

(Concluded in next issue) 





The American Law Institute 

“During the first year of its existence, the Amer- 
ican Law Institute has solved some of the more impor- 
tant problems connected with the initial stages of its 
work on the restatement of the law. Its endeavors have 
encompassed problems in the fields of Contracts, Torts, 
Conflict of Laws, and Agency. An interesting method 
of procedure has been developed, designed to secure 
full expression of opinion, first, in the small group as- 
signed to a particular section of the work; second, in 
the Council of the Institute; and, last, among the more 
than six hundred judges, lawyers, and law teachers who 
compose the membership of the Institute. 

“The leaders of the legal profession realize that 
the present uncertainty of the Common Law is a chief 
cause of defect in the administration of justice. The 
Institute is the agency which they have established to 
correct this evil. The Restatement is not an attempt 
te draft a code which will be given by the legislatures 
of the several states the rigidity of a statute, but it is 
an attempt to give authoritative expression in clear and 
simple English to the principles of the Common Law. 
To accomplish this object, the Restatement must not 
only be supremely well done, but each member of the 
profession, and especially the man who is in a position 
of influence, must feel that he has a share in and a 
responsibility for the work. The first year of the In- 
stitute marks definite progress in the making of the 
Restatement and a growing interest in the work among 
the members of the Bar.”—Report of President of 
Carnegie Corporation, 1924. 





Ex-Senator Cole, 102, Dies 

Los Angeles, Cal., Nov. 3.—Cornelius Cole, former 
United States senator, 102 years and 2 months of age, 
died at his residence here today. M . Cole was born at 
Lodi, N. Y., Sept. 17, 1822, and arrived in California 
when he was 27 years of age, and became a member of 
the first gold-seeking party to reach the Sacramento 
valley overland from the east in the rush of 1849. He 
served Sacramento county as district attorney when the 
legal authorities were taking control from the vigilantes 
and later became the first California representative on 
the republican national committee. [In 1860 he was 
elected to the United States senate and served until 
187..—Assoc. Press Dispatch. 
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GIVERS OF GOOD GIFTS 

From the secular standpoint at least the 
bestowal of gifts is a characteristic feature 
of the Christmas season. At such a time 
affection, stimulated somewhat, it must be 
confessed, by expectation, riaturally leads to 
the giving of tangible evidences and remind- 
ers of itself. To love is to give; and this is 
quite as true when the object of one’s senti- 
ment is a cause, an ideal, a profession, as 
when it is a child or a friend. The extreme 
of self-sacrifice is but the noblest application 
of the formula that covers the case of the gift 
of a hobby horse to a child. 

At this season therefore it has occurred to 
us that it would not be inappropriate to refer 
to the gifts which many lawyers are making 
and endeavoring to make to that object of 
our common affection—our country, and to 
that object of our special affection—the great 
profession which we follow. For it is a fact 
that is as true as it is generally ignored that 
lawyers are among the most generous givers 
of their time and services to all good causes ; 
not givers for a day or for any particular 
season, but throughout the whole twelve- 
month. This unpaid public and private serv- 
ice of the lawyer is taken pretty much as a 
matter of course, and its significance, its 
demand on his strength and time and its dis- 
tinct pecuniary detriment in a great many 
cases, are therefore overlooked as a rule by 
the lay public. 

But first we are going to refer to a gift 
of the genuine Christmas type—a gift of a 
very tangible and valuable thing—made to 
the profession and through it to the country. 
The “Lawyers’ Club” buildings at the Uni- 
versity of Michigan have just been completed 
and this unique and important undertaking 
is now fairly launched. The fund for the 
erection of these buildings was provided 


about two years ago by a generous donor, 
who did not wish his name made public. 
Since the completion of the group of build- 
ings, said to be among the most beautiful in 
America, it has been announced that the 
donor is Mr. William W. Cook, of the New 
York City Bar, an alumnus of the Michigan 
Law School. The plan provides quarters in 
which law students can live and eat together 
and pursue their studies under the most fav- 
orable conditions ; accommodations for prac- 
ticing lawyers, members of the club, who 
may wish to avail themselves of the oppor- 
tunity to use the University facilities to do 
legal work away from office distractions; 
opportunity for law students to come more 
closely in contact with older lawyers in the 
Inns-of-Court fashion; and most significant 
of all, an income devoted to the advancement 
of legal research. An account of the plan 
was printed in the July 1922, JourRNAL. 

Apparently of a different type but in 
essence the same are the multitudinous gifts 
by lawyers of their immediate services to bet- 
ter the administration of justice, to improve 
the standards of legal education and uphold 
the ethics of the profession, to maintain firm 
the great fundamentals of our republican 
government, to make the law the instrument 
of a wider justice in a world in which change 
is the rule of life. It takes time and money 
to play an active part in the great movements 
for legal improvement, which are now under 
way. It is not an inconsiderable thing at all 
from a pecuniary standpoint to do committee 
work for Bar Associations, to appear before 
legislatures and other bodies, to do one’s part 
in the great propaganda to induce both public 

d profession to see where the remedy lies 
¢: to break the bonds of habit sufficiently to 
xe willing to apply it. It is not without some 
surrender of monetary advantage that one 
antagonizes any legal habit or institution 
whatever in the interests of rational and 
needed change. 

For the legal profession, to whom these 
things are well known and are taken as a part 
of the every-day obligations of a great pro- 
fession, corroborative details of the fore- 
going statements are hardly required. For 
the benefit of the layman, however, who has 
never seen, as we have, a busy lawyer moving 
heaven and earth to get through some work 
for which he is well paid in order to get time 
to do something for the profession for which 
he is paid nothing, it might be well to give a 
single illustration. Each year hundreds of 
the leading lawyers of the country are mak- 
ing, at their own cost, a long and expensive 
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journey to the annual meeting of the Ameri- 
can Law Institute to do their part in the 
restatement of the law—perhaps the most 
significant and hopeful movement in the legal 
field in our time. And for what? For their 
own personal advantage? Notatall. From 
the standpoint of the layman who has the 
idea that lawyers profit by the complexity 
and confusion of law, they must be held to 
be trying to diminish their own prospect of 
revenues. In point of fact, they are giving 
themselves, their time, their services and 
their money, to the profession and the public. 

There is yet another sort of giving in 
which lawyers have excelled. Of this, too, it 
may be said that it differs in form but in 
essence is the same as the others; and gener- 
ally it involves much of the other two meth- 
s. We mean the exercise of that priceless 
personal influence for progress, that comes 
as the result of the exhibition through long 
vears of the highest professional ability, 
coupled with the noblest ideals of profes- 
sional and public service. Such a character 
is an asset which can constantly be expended, 
which is more powerful than fine gold, and 
which increases with the spending. We trust 
Mr. Root will pardon the necessity for being 
concrete which causes us to mention him in 
this connection. No gift to the cause of legal 
education, to the simplification of the law, 
could exceed those which he has made out of 
the fulness of his deserved influence. Nor is 
he the only example that might be cited, 
though perhaps the most conspicuous one 
that comes to mind. It must be a source of 
peculiar satisfaction to such men to know 
that the services of their later years are fully 
as valuable to the profession and the nation 
as those which characterized the earl 
periods of their activity and distinction. 

And while the concrete mood is on us, 
we are going to run the risk of offending the 
well known modesty of certain gentlemen 
by some more personal allusions. Among 
the gifts of time and service and ability to 
the profession during the year just closing, 
certainly none have meant more to the AMEr- 
ICAN Bar AssocrIATION JOURNAL than the con- 
tributions of its various department editors. 
Busy men as all of them are, principally in 
university law school work, they have yet 
found time to’ help the official organ of the 
Association to achieve whatever success has 
come to it. Their assistance has been invalu- 
able and it has been appreciated. They have 
always had something helpful to say and they 
have known how to say it. Readers of the 
JourNAL hardly need to be reminded that we 


ods. 








are referring to Mr. Thomas I. Parkinson, 
Mr. Joseph P. Chamberlain, Mr. Robert H. 
Freeman, Mr. E. W. Puttkammer, Mr. Man- 
ley O. Hudson, Mr. Russell Whitman, Mr. 
Robert L. Hale; and we should of course 
mention Mr. Herman Oliphant in this con- 
nection, if he did not happen to be one of the 
editors of the JourNaL. Nor would the list 
be complete without some mention of Mr. F. 
Dumont Smith, whose series of articles was 
for awhile practically a department, and a 
most interesting one at that. The list 
would be almost indefinitely extended if we 
attempted to set down even briefly the 
JouRNAL’s obligation for assistance in other 
directions. We shall therefore not under- 
take it, but we trust that no one will interpret 
in this case the inclusion of some as tanta- 
mount to the exclusion of others. 

The JouRNAL wishes all its readers a 
Merry Christmas; and to the profession as a 
whole it can wish no better thing than that 
the spirit of progress which has manifested 
itself so clearly during the past year may 


continue its influence unabated all through 
1925. 


LAY VIEWS OF JUDICIAL SALARIES 


The views of the AMERICAN Bar Associa- 
TION as to the general inadequacy of judicial 
salaries, both state and federal, are too well 
known to require repetition. It is encourag- 
ing to the Bar, however, to know that its 
opinions are shared by the intelligent lay 
press. Witness the following from the 
Chicago Tribune: 

“A bill to increase the pay of the federal 
judiciary is under consideration by con- 
gress. 

“By this measure the chief justice is given 
$20,500 instead of $15,000, and associate 
justices $20,000 instead of $14,500. When 
any proper consideration is given to the 
tremendous responsibilities of this court of 
final review and guardian of our constitu- 
tional rights the sums named above are, we 
think, not merely modest but inadequate. 

“This applies to all the federal judiciary, 
which is underpaid, at any rate in the cir- 
cuits which involve living in the large cities, 
where the cost of living is high. 

“This measure seems well considered and 
ought to be enacted. The federal judiciary, 
especially of the Supreme court and the 
great centers of litigation, carry a very 
heavy burden of work, and the Supreme 
court has responsibilities which in the long 
run are greater than any other branch of 
government.” 


FRAUD AND ULTRA VIRES IN REORGANIZATIONS 





By Witi1am W. Cook 
Of the New York City Bar 


(Continued from November issue) 


(3) Reorganization by court decree without 
sale. Two recent decisions of the federal court of 
appeals uphold a new mode of reorganizing by re- 
adjusting the securities without a foreclosure 
sale.°? In the first case it was held that in a re- 
ceivership, granted to unsecured creditors of an in- 
solvent railroad corporation, the court might de- 
cree a scaling down of the stock and unsecured 
debts, the mortgage bonds not being disturbed, and 
that no judicial sale or turning over the property 
to a new company was necessary, and that dissent- 
ing stockholders and unsecured creditors could not 
claim more than the securities going to them under 
this mode or plan of reorganization, the plan itself 
having been formulated and approved by nearly all 
of the stockholders and unsecured creditors and 
the plan itself being fair to all. In the second case 
the court held that unsecured creditors who did not 
come into this judicial scaling down of securities, 
within a reasonable time fixed by the court, would 
lose all of their interest in the corporation thus re- 
established. Much may be said in favor of dealing 
in this way with insolvent railroads, but it cer- 
tainly is an extension of judicial powers. About 
twenty years ago a federal court refused to sustain 
a bill, at the instance of a financially embarrassed 
corporation, to compel minority stockholders to 
scale their bonds to seventy-five per cent. of their 
face, the bonds being of doubtful validity. The 
court said, “It was broadly suggested at the bar 
that upon the facts disclosed the time was ripe and 
the occasion fit for a court of equity to take a step 
in advance, and to declare that it could rightly de- 
termine the propriety of a scheme of reorganization, 
and compel recalcitrant bondholders to comply with 
it. This is certainly a startling proposition, sug- 
gesting a wide departure from precedent, and a 
great enlargement of equity power.” That case 
involved mortgage bonds and may be distinguished 
in that the interest of a bondholder in specifically 
mortgaged property is different from the indirect 
interest of stockholders and general creditors. Yet 
there is an underlying principle that while contract 
rights may be foreclosed, yet they cannot be 
changed by the courts, and that the courts cannot 
make new contracts for people." If there is any 
theory, however, on which these Rock Island deci- 
sions can be sustained and become established law, 
that theory is diligently to be sought. It resembles 
somewhat the American doctrine that the stock- 
holders of a failing corporation may sell all of its 
assets to another corporation, but in that case the 
question arises whether dissenting stockholders and 
creditors are obliged to take in payment the stock 
of the new corporation, and moreover the creditors 

102. Phipps v. Chicago, Rock Island etc. Ry., 284 Fed, 945 (1922); 
Chicago ete. Ry. v. Lincoln etc. Co., 284 Fed. 955 (1922). 

108. A decree at the instance of some of the stockholders and 
annuity certificate holders of an embarrassed insurance company that 
the certificate holders must cancel their certificates, and pay a specified 
sum for which they would receive stock, all within twenty days or 


lose their rights is void as to holders not parties. International Ins. 
Co. v. Sherman, 262 U. S. 846 (1923). 


may claim the entire proceeds. The court in these 
Rock Island cases pointed out that the usual rail- 
road foreclosure or insolvency sale results in a 
reorganization anyway, and that this is as legal 
without a sale as with it. But on a sale the cred- 
itors who have filed their claims but do not come 
into the reorganization, get their part of the cash 
received at the sale, after prior liens are paid. Has 


the court any power to deprive them of that right ° 


and tell them they must scale down their claims? 
The Northern Pacific decision’** gave to the dis- 
senting creditor his part of the new securities, but 
that was a case of fraud and the court could mould 
its relief to suit the facts. Perhaps the best theory 
on which to justify these Rock Island decisions is 
the one practically adopted by the court, namely, 
that a railroad is a public service institution and 
inasmuch as the court has power to enjoin creditors 
from dismembering it by executions,’ the court, 
after putting in a receiver, may make a permanent 
injunction against creditors or stockholders inter- 
fering with the property, but allow them to rear- 
range, scale down and reorganize their securities as 
they see fit, provided the court and practically all 
of the security holders first approve the fairness of 
the proposed plan. As to the powers of the courts, 
it is to be borne in mind that, unless restricted by 
statute, they have power to give judgment for a 
strict foreclosure, vesting title in a mortgagee with- 
out any sale whatsoever. The procedure pur- 
sued in the Rock Island cases was very similar to 
the procedure in England, but in England there is a 
statute which authorizes it. The Rock Island prece- 
dents can be strengthened by the court refusing 
to appoint a receiver except on condition that a re- 
organization shall be agreed to on a basis to be 
approved by two-thirds in interest of the stockhold- 
ers, creditors and bondholders, and to be approved 
by the court as to its fairness. The courts now 
use the discretionary power of appointment of a 
receiver to protect labor and supply claims for the 
preceding six months, and there seems to be no 
reason why that power should not extend to re- 
organizations. If the English can preserve a rail- 
road system by reorganization without foreclosure, 
it seems as though the Americans should be able to 
do so. If a receiver is necessary in America to 
keep the system intact, it may be on condition of 
reorganization without sale and without disturbing 
or affecting mortgage bonds an which there is no 
default. Or the Rock Island decisions might be 
strengthened by the court, in a foreclosure suit, 
shutting out creditors who do not file their claims 
within a certain time (as was done in these deci- 
sions and for which there is abundant precedent), 
with the further provision that creditors who do file 
claims shall be allowed to do so only on condition 

104. §883; Northern Pac. Ry v. Boyd, 228 U. S. 482 (1918). 

105. $883: Covington Drawbridge Co.'v. Shepherd, 21 How. 112 
(1858); Pennock v. Coe, 28 How. 117 (1859); Buncombe County v- 
Tommey, 115 U. S. 122, 185 (1885); Gue v. Tide Water Canal Co., 
24 How. 257 (1860). 

106. §883; Burnham v. Bowen, 111 U. S. 776 (1884); Graham v. 


Boston, etc. K. R., 118 U.S. 161 (1886); Clark v. Reyburn, 8 Wall. 
$18 (1868); Sage v. Central R. R., 99 U. S. 384 (1878). 
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that they shall be subject to the decree of the court 
as to a reorganization without foreclosure and sale. 

Reorganizations without a foreclosure sale 
would be highly useful. They would facilitate the 
preservation of many existing railroad systems 
which will have to be reorganized in some way. 
The present enormous expense, waste and loss in 
foreclosure and reorganization, in the way of taxes, 
fees, legal charges and bankers’ commissions, 
would be reduced. The continuity of thousands of 
contracts and relations would be preserved. Re- 
organizations would then be easier, simpler and less 
dreaded and disturbing. The Rock Island decisions 
are a step in the right direction,“ but a writ of 
certiorari was granted by the supreme court in one of 
those cases,’*’ and later by stipulation the case was 
dismissed,’®* all of which means much. 

Courts will go far towards favoring reorgan- 
izations, but of course, there is a limit. A court 
will not appoint a receiver and let him hold the 
assets merely for the purpose of forcing a reorgan- 
ization. This would practically be a moratorium. Yet 
in some cases the courts have gone to great lengths. 
In one case the federal court said: “The practice 
is to appoint receivers as caretakers, and to assure 
the continuance of corporate activities as a tem- 
porary expedient.” *°® And again it has been held 
that a receivership at the instance of a stockholder, 
in order to protect the assets of an insolvent corpo- 
ration, has never been approved or disapproved by 
the supreme court, but is “tolerated on account of 
the public and general interests involved, for which 
legislatures have given no protection under such 
emergencies.” "'° This is practically nursing the 
assets during hard times until good times come 
again. The general rule undoubtedly is that a bill 
will not lie for a receivership with no further object 
than to hinder and delay creditors." So far as 
reorganizations are concerned a court may approve 
a reorganization plan but will not retain charge of 
the corporate business and property through a re- 
ceiver for that purpose.’** In England a receiver, 
called a “manager,” may be appointed, but lest he 
tarry too long the court specifies the day when his 
pay shall cease.1"* 

(4) Reorganization on foreclosure sale. On the 
foreclosure sale of a corporate property the value, 
especially with railroads, may be so great that no 
one man or group of men can or are willing to 
pay out so much cash. Accordingly a plan is de- 
vised in advance of the sale so that the bondhold- 
other creditors and stockholders, instead of 
receiving cash from the sale, take part themselves 
in the purchase and then exchange their old secur- 
ities for new securities in a new corporation organ- 
ized by them to take over the property. Old secur- 
ity holders who do not come in get their proportion 
of the price realized on the sale. Stockholders in 
the old company are generally required to pay 
cash for new stock. Naturally every such 
scheme differs from all others in its details as to 


ers, 


some 


$883. 
Phipps v. 


106a 
7 Chicago, Rock Island, etc. Ry., 261 U. S. 611 


262 U. S. 762 (1923). 
Scattergood v. American Pipe, etc. Co., 
Fed, 23. See also §863, p. 3925, note 


247 Fed. 712 (1917) 
1; but see p. 3914, 
New England, etc. R. R. v. Carnegie Steel Co., 75 Fed. 54 
See also $863, p. 3923, note 8. 

$863, p. 3930, note 6; also §746. 


Dold Packing Co. v. Doermann, 293 Fed. 315 (1928). Cp. 


infra 
§862, p. 3912, Halsbury’s Laws of Eng., Vol. V, pp. 380, 116, 


how much each class shall get and how much each 
shall pay. The law favors such reorganizations be- 
cause they furnish a substantial bidder at the sale.** 
As the supreme court says: “It rarely happens that 
a foreclosure is carried through to the end without 
some concessions by some parties from their strict 
legal rights, in order to secure advantages that 
could not otherwise be attained, and which it is 
supposed will operate for the general good of all 
who are interested. This results almost as a mat- 
ter of necessity from the peculiar circumstances 
which surround such litigation.” "* In formulating 
the plan each class of securities tries to get all it 
can and tries to put the burden and loss on other 
classes. This is apt to dislocate the legal priorities 
or equalities of the securities and hence there are 
decided limitations to these reorganizations. The 
court has power to refuse to confirm the foreclosure 
sale or may set it aside, even though already con- 
firmed, if the plan is unconscionable and deprives 
parties of their just rights. Thus in a celebrated 
-case, decided in 1868, a reorganization scheme, 
whereby the property was sold under foreclosure 
to a new company, the bondholders and stockhold- 
ers taking bonds in certain proportions, was held 
by the supreme court to be fraudulent as to other 
creditors, to the extent of the bonds delivered to 
stockholders."° And the supreme court again, and 
in a still more celebrated case, held in 1899 that a 
foreclosure which was brought about by the stock- 
holders for the purpose of buying in the property 
and reorganizing the property so as to protect the 
mortgage bondholders and also the stockholders, 
and at the same time to cut off the claims of unse- 
cured creditors, and particularly to cut off a guar- 
anty on the bonds of another corporation, was 
illegal, and upon such facts being proved the fore- 
closure sale was set aside.’'’ Again in 1913, the 
supreme court held that a friendly foreclosure and 
reorganization in which the old stockholders par- 
ticipate by paying a small sum for new stock, was 
no bar to the claim of an unsecured creditor of the 
insolvent corporation, where the property was 
turned over t_ the new company at a price which 
would have paid the mortgage debt and the unse- 
cured creditors, and the actual value of the property 
finally turned out to be equally sufficient for that 
purpose.''* The court held, however, that there 
is no objection to the stockholders joining in the 
purchase of the property at foreclosure sale if unse- 
cured creditors are not injured, and are given an 
spportunity to participate on equitable terms.''® 


114. 
115, 
116. 
117. 


886. 
osdick v. Schall, 99 U. S, 235 (1878). 
Railroad Co. v. Howard, 7 Wall. 392 (1868). 
Louisville, ete. Ry. v. Louisville Trust Co., 174 U. S. 674 
(1899). 


118. Northern Pacific Ry. v. Boyd, 228 U. S. 482 (1918). An 
unsecured creditor in tort of a railroad, which has been foreclosed and 
purchased at foreclosure sale at less than its value by a new company 
in which the old stockholders continue as stockholders, may attack the 
reorganization by an independent bill in the nature of a creditor’s bill, 
he not having been a party to the foreclosure suit nor notified of it by 
publication or otherwise, the property being worth over $205,000,000, 
and having been sold for less than $100,000,000, and the creditor 
having been offered stock in the reorganized company which would 
have sold for less than 20% of his judgment. Wabash Ry. v. Marshall, 
195 N. W. 184 (Mich. 1923). 

119. Northern Pacific Ry. v. Boyd, 228 U. S. 482 (1913), The 
court said, “Co-operation being essential, there is no reason why the 
stockholders should not unite with the bondholders to buy in the 
property.” At the same time the court said, “If purposely or unin 
tentionally a single creditor was not paid, or provided for in the 
reorganization, he could assert his superior rights against the subordi 
nate interests of the old stockholders in the property transferred to the 
new company.” The court pointed out, however, that it was not neces- 
sary in at cases to pay an unsecured creditor in cash, the court saying: 
“His interes. can be preserved by the issuance, on equitable terms, of 
income bonds or preferred stock. If he declines a fair offer he is 
left to protect himself as any other creditor of a judgment debtor, and, 
having refused to come into a just reorganization, could not thereafter 





868 AMERICAN Bar ASSOCIATION JOURNAL 





In a still later decision in 1916 the supreme court 
held that a reorganization plan which protects the 
stockholders and bondholders but does not give 
adequate protection to unsecured creditors may be 
attacked by the latter, even though as stockholders 
and bondholders they had assented to it, the plan 
on its face not showing any unfairness.’*° Later 
still in 1919 the supreine court held that minority 
stockholders may have relief against a fraudulent 
reorganization, even though the general creditors 
of the old corporation were not paid, but the ma- 
jority are entitled to credit for such of the old debts 
as they have paid, directly or indirectly.” 

These rules, however, do not militate against 
the ordinary reorganizations in which the stock- 
holders are allowed to participate. A creditor does 
not make out a case by merely proving that they 
did participate. He must also prove that there 
was actual fraud and that the value of the property 
was greater than the mortgage debt. The court 
closely scrutinizes any plan by which the stock- 
holders are given any advantage, but the court does 
not presume fraud.’*? Thus even though one rail- 
road owns all of the stock and acquires all thé first 
mortgage bonds of another railroad, and causes the 
latter to issue income bonds and later buys the 
latter railroad on a foreclosure sale, -it is not liable 
on the income bonds, the actual value of the rail- 
road being no more than the first mortgage 
bonds." Again, a reorganization may not be 
fraudulent, although stockholders in the old corpor- 
ation are given stock in the new corporation 
where they pay for such stock a price which 
is greater than the market value of the stock. Such 
a reorganization may be legal, although the general 
creditors are not given an opportunity to come in.’** 
But where a majority stockholder in a railroad com- 
pany causes it to issue mortgage bonds to another 
railroad company, which then guarantees them and 
take a lease of the first named railroad, and also 
purchases the stock, a part of the bonds being used 
to pay such stockholder for the stock, an unsecured 
creditor of the first named railroad may hold the 
second railroad liable on its claim to the extent of 
the bonds issued in payment for the stock.*** On 
the other hand, where the directors of an insolvent 
corporation loan money to it and take a chattel 
mortgage and fully inform the stockholders, and the 
latter at a meeting approve the mortgage and later 
the directors, after notice to the stockholders, fore- 
close the mortgage and buy in the property and 
offer to let the stockholders participate in the re- 
organization, a dissenting stockholder cannot, 
several years thereafter, set the sale aside, even 
though the mortgage was not approved by two- 
thirds of the stockholders as required by statute, 
and even though the property consisting of patents 
became valuable.’** As to creditors of the new 
company they cannot hold a promoter liable where 





be heard in a court of equity to attack it. If, however, no such 
tender was made and kept g he retains the right to subject the in- 
terest of the old stockholders in the property to the payment of his debt. 
If their igterest is valueless, he gets nothing. f it be valuable, he 
merely subjects that which the law had originally and continuously 
made liable for the payment of corporate liabilities.” 

120, Kansas City Ry. v. Guardian Trust Co., 240 U. S. 166 (1916). 

121. Southern Pacific Co. v. Bogert, 250 U. S. 488 (1919). This 
case 2 more in detail supra. 


86. 
123, Mal v. Atchison, etc. R. R., 179 N. Y. App. Div. 87 (1917); 
aff'd. 230 N. Y. 158. 
124. §886. 
125. §886; Northern Pacific Ry. v. Boyd. 228 U. S. 482 (1913). 
126. McClean v. Bradley, 282 Fed. 1011 (1922). Cp. Gardiner v. 
Automatic, etc., Co., 275 Fed. 697 (1921). The final decision was Mc- 


Clean v. Bradley, 299 Fed. 379 (1924). 


they know all the facts when they extended 
credit.'*7 Secret profits, however, to promoters, di- 
rectors or corporate officers and their liability to 
give up the same are not within the scope of this 
article.*** 

It is fraudulent for the trustee to enter into 
an agreement with a part only of the bondholders 
to get control of the property to the injury of the 
other bondholders. The fact that the foreclosure 
is begun by the trustee at the instance of a reorgan- 
ization committee representing bondholders and 
stockholders is not proof of fraud. It has been held 
that where a part of the bondholders have formu- 
lated a plan for purchasing and reorganizing the 
company, the other bondholders may apply to the 
court to be allowed to participate in such plan, and 
the court may grant the application if it is made 
before the sale takes place.**® The court may in- 
quire as to whether a reorganization agreement will 
result in a fair price being paid for the property, but 
the court will not pass upon the merits of the re- 
organization agreement or on controversies be- 
tween the bondholders. Ifa sale to the reorganiza- 
tion committee is unfair, the court has power to 
order a resale at the instance of a bondholder who 
did not take part in the reorganization. It would 
seem that the court may, as a condition of appoint- 
ing a receiver for the bondholders’ benefit pass upon 
the fairness of a reorganization plan and insist on 
its being open to al! to accept, the same as the court 
may refuse to appoint a receiver unless current bills 
are paid.’** Sometimes, and it is a practice to be 
commended, the reorganization plan is made a part 
of the judicial proceedings.'*° 

In order to facilitate a reorganization which is 
fair and which a large majority of those interested 
have agreed to, a court may discharge a receiver.’ 

Parties who object to a purchase at foreclosure 
sale on the ground that it is unfair, illegal, or 
fraudulent must apply for relief promptly, or their 
objections will be overruled.**? Thus a bondholder 
cannot sustain a bill filed to set aside a foreclosure 
and reorganization on the ground that the trustee 
was in collusion with the bondholders’ reorganiza- 
tion committee, where such bondholder knew of 
the facts during the progress of the foreclosure and 
made no complaint. The supreme court says, how- 
ever, that “The doctrine of estoppel by laches is not 
one which can be measured out in days and months, 
as though it were a statute of limitations. For 
what might be inexcusable delay in one case would 
not be inconsistent with diligence in another, and 
unless the non-action of the complainant operated 
to damage the defendant or to induce it to change 


A creditor of a reorganized corporation, who knew when 
he he me such that a promoter had received stock of no par value 
for an option on the property and other similar stock had been issued 
as a part of the purchase price cannot, when the new company becomes 
insolvent, hold anyone liable on such stock. It is immaterial that direc 
tors received some of the stock, there being no concealment. Johnson 
v. Louisville T. Co.. 293 Fed. 857 (1923). SWeither the corporation nor 
its receiver can hold promoters liable for secret profits, where the pro- 
motors owned the entire capital stock, even though they sold it to a 
Syndicate, but with a statement that they had been paid for their serv- 
ices. Ball v. Breed, etc., 294 Fed. 227 (1928). 

128. As to that subject see §651. 

129. §886. 

129a. §886. In the case Aetna Explosives Receivership, 252 Fed. 
456 (1919), the court held that the merits or demerits of a reorganiza- 
tion plan might be considered by the court when involved in a court 
proceeding. VS note 112 supra. 

130. In the case Taylor & Co. v. Deep Sea Fisheries, 297 Fed 
545 (1924), the reorganization committee in buying at the receivers 
sale included in its bid a plan of reorganization. The court in con- 
firming the sale approved the plan. water the court autsorized an 
amendment to the plan limiting the time of deposit of the old secur 
ities in exchange for new ones. 
eosatt American, etc., Co. v. Pittsburgh Rys. Co., 296 Fed. 204 


183. §886; Foster v. Mansfield, etc., R. R., 146 U. S. 88 (1892) 
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its position there is no necessary estoppel arising 
from the mere lapse of time.” '** Stockholders com- 
plaining of a reorganization must offer to pay their 
share of what may be found due if the transaction 
is set aside. And stockholders who participate in 
an alleged fraudulent reorganization cannot com- 
plain.***. Where the assets have been sold to the 
bondholders by the receiver and the receiver dis- 
charged and all creditors paid and new obligations 
have been created, it is too late for a stockholder to 
object to the whole transaction as being an unfair 
one.""" 
(5) Reorganization in connection with a bank- 
ruptcy sale, This follows in general the principles 
bove referred to in connection with a foreclosure 
sale.*** A federal court well described those prin- 
ciples when it said in a bankruptcy case, “The con- 
ventional form of reorganization does justice to dis- 
sentient creditors, and all efforts to avoid or evade 
it are illegal. Under it a new corporation is formed 
by those creditors who wish to join the plan, and 
who assign their claims to it or to their committee. 
[his corporation or committee may then make a 
cash bid, which it may in part pay by allowing a 
proportionate credit upon the assigned claims. The 
lissenting creditors must be paid in cash their own 
proportion of the bid, which is their inviolate right. 
They are protected by the power of the court to 
an upset price, aided in the case of bankruptcy 
by the statute itself. Any admissible plasticity of 
ganization lies in the court’s power over that 
feature of the proceedings.” 7 A sale by a trustee 
in bankruptcy to a reorganization committee can- 
not be attacked in that proceeding by a stockholder, 
n though corporate officers are in jail for fraudu- 
lent sales of stock to the public. A bankruptcy 
court has no authority to compel the purchaser to 
admit the stockholders into the reorganization." 
\ court of bankruptcy cannot compel as a compro- 
mise the reorganization of a bankrupt company by 
the issue of stock in a new company to the creditors 
| the forming of a voting trust for ten years." 
Fraud will, of course, vitiate a sale and reorganiza- 
tion in bankruptcy. Thus where the majority stock- 
holder, who is also a corporate officer, buys the 
corporate property by putting it through bank- 
ruptey, the purpose being to defraud the minority 
ckholders, the latter may compel him to account 
to the corporation for the loss suffered through the 
transaction.*° And where the chief stockholders 
the corporation into bankruptcy in order to 
defraud the creditors by a compromise and succeed 
doing so by settling with the creditors at fifty 
cents on the dollar and then the bankruptcy pro- 
ceedings are dismissed and they are about to take 
the property themselves. a minority stockholder 
may bring suit against them in behalf of the cor- 
poration. But a minority stockholder of a cor- 
poration in bankruptcy cannot prevent a sale at 


1 


public auction by order of the court, even though 


$886: Northern Pacific Rv. v. Bovd. 228 U. S. 482 (1912) 


S holders who do not apply to come in until after final decree and 
: rs have elapsed are barred. Bogart v. Southern Pac. Co., 290 
I 727 (1928). 

184. §&886; Crawshay v. Soutter, 6 Wall. 788 (1867). 

135 sRae. 


186. §884. The pledgee may prove his entire claim in a receiver- 
sh Union Trust Co. v. Fletcher, etc., T. Co., 141 N. E. 244 (Ind.. 
1923), Cp. 142 N. E. 244, the court pointing out that the rule in 

ruptey is different. 

187. Re Prudential, etc., Co., 250 Fed. 504 (1918). 

188. Re Witherbee, 202 Fed. 896 (1913). 

189. Re Northampton, etc., Co., 185 Fed. 542 (1911). 

140. Drucklieb v. Harris, 84 N. Y. Misc. 291 (1914). 

141. Weber v. Wallerstein, 111 N. Y. App. Div. 698 (1906) 


the sale is a step towards reorganizing the company 
under a plen by which all stockholders will be al- 
lowed to participate, the plan itself being a fair 
one.**? 

(6) Reorganizations in England.** The Eng- 
lish system is simpler, quicker and far cheaper than 
the American system, but is not practical or desir- 
able in America, except to a limited extent. Fraud 
in English reorganizations is decided in advance 
by requiring court approval of the reorganization 
plan: ultra vires is avoided by the statute allowing 
sales and allowing the charter to be amended so 
as to authorize sales, and here too the previous ap- 
proval of a court is necessary. This avoids the 
unfairness, hardship, litigation, expense and loss 
incident to American reorganizations. In America 
the strong are apt to override the weak. 

But England has one government, while Amer- 
ica has forty-nine; one federal and forty-eight state. 
The most important American reorganizations are 
of interstate railroads existing under hundreds of 
complicated state charters. It would be imprac- 
ticable to induce all of the states to enact statutes 
similar to the English statutes, and even if they 
did the court approval would be by a state court 
and, as stated above, this would eliminate the fed- 
eral court, which is most competent to deal with 
this subject. Moreover there would be a clash of 
decisions between the various states. If the rail- 
roads are consolidated or otherwise reorganized 
under federal charter, as they should be, the case 
will be different. : 

Reorganization, as explained above, is a col- 
loquial term applied in America to any plan by 
which a solvent company readjusts its securities or 
sells its assets for securities of another company, 
or by which an insolvent company on foreclosure 
or bankruptcy or receiver’s sale protects the stock- 
holders or bondholders or general creditors by al- 
lowing them to participate in the purchase. Ultra 
vires may stop such acts of a solvent corporation; 
fraud may invalidate such acts of either a solvent 
or insolvent corporation. . Minority stockholders 
and general creditors are protected by American 
courts of equity. While “strike” suits are frowned 
upon yet no real grievance is left unredressed. It 
is a credit to American jurisprudence that this is so. 





142, Schuler v. Woodward, 169 Fed. 1012 (1909). 
148, §889. 





Corporation Ownership in America 

“The figures presented in this paper indicate that 
the concentration of ownership of American corpora- 
tions is diminishing. The proportion owned by the 
higher income classes has decreased, while the percent- 
age owned by the lower income classes has increased. 
It is difficult at the present stage of its development to 
estimate the effect and the possibilities of this tendency 
toward a more democratic ownership of American cor- 
porations. It is not believed that this tendency toward 
a greater diffusion of stockholding is the result of a plan 
carried out in accordance with any preconceived 
theoretical basis; it is merely one of the steps in the 
evolution of the present economic order. . . . The 
principal quantitative result of this study is that there 
has been an increase from about 4.400.000 stockhold- 
ers in 1900 to about 14,400,000 in 1923, or about 250 
per cent. There has been, furthermore, a shifting of 
ownership from the ‘wealthy few’ to the ‘middle’ and 
‘wage-earning’ classes.”—The Quarterly Journal of 
Economics, November, 1924. 
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Mixed Memories of the Bar in Europe 


By Joun D. SPENCE oF THE ToroNnTO, ONTARIO, BAR 


(Reprinted by Permission of Canadian Bar Review) 


Bright colored ‘buses in cheery processional ; 
Strand, where the floods of humanity swirled; 
Helmeted bobbies alert and professional ; 
London the Motherly—heart of the world! 
Charm of the Inns with their fine hospitality; 
Judges and juniors on jollity bent; 
Men from three Commonwealths, lights of legality, 
Blackstone on holiday, chumming with Kent. 


Strolling odd streets with their queer old appellatives ; 
Sauntering Sundays in Hampton or Kew; 

Taking the children to call on their relatives, 
Mandrills and monkeys and such at the Zoo; 

Jostling through Wembley’s imperial wonder-ground ; 
Eking our wardrobe with hand-me-down clo’es; 

Groping our way through the maze of the Underground; 
Craning at Crippen in Madame Tussaud’s. 


Papers that pasture on crimes that are passional ; 
Temple and Tower with their time-bitten walls; 
Pictures at Wallace's, Tate’s and the National; 

Hush of the Abbey, the gloom of St. Paul's. 
Pride in our past and the men who were part of us, 
Hampden and Washington, Gordon and Lee; 
Pride in the battles that thrill to the heart of us, 
Somme—Vimy—Ypres—Chateau Thierry. 


Stately St. Stephen’s, the throne of democracy, 
Labour where once but the leisured could sit 
Miners confronting the old aristocracy, 
Ramsey MacDonald, successor to Pitt. 
Hall of Westminster, whose carving pictorial 
Rufus and John and Elizabeth saw, 
Workshop of wits from an age immemorial— 
Forge of our liberties, fount of our law. 


French of Quebec and the soft speech of Maryland, 
Accents diverse as the styles of our hats— 

Straws or grey toppers or Stetsons from prairie-land— 
Glossy silk beavers, immaculate spats, 

Thronging through Buckingham’s verdure and spaciousness, 
Subject or citizen, welcome as spring; 

Royalty !—dignity, duty and graciousness, 
Omnium rex Britannorum: The King! 


Brothers by blood and tradition primordial, 
Brothers again by the service we share, 
How shall we thank you for greeting so cordial? 
Tell you the answering kindness we bear? 


Rending old custom ad imum a vertice, 
Richly fulfilling our every desire, 

Giving us each in the warmth of your courtesy 
Place at your table, a chair at your fire. 


Brightest of art and the frankest of nudity; 
Dim Notre Dame with the pious at prayer; 
(Visions of home with our decorous crudity), 
Breadth of the Boulevards, Follies Bergéres; 
Gilded Versailles with its gardens and palaces; 
Glory and grief at the Place of the Star; 
Welcome in word and in wine-laden chalices 
Drenching the drouthy American Bar. 


Shops that allure the elusive simoleon, 
Taxis that cheated the Hun of his raid, 
Sidewalk cafés and the Tomb of Napoleon, 

Pits where the headless in thousands were laid. 
Peace to the past and its blood-spattered history— 
Lithe girlish figures that float from the night, 

(Vive le batonnier!) beauty and mystery, 
Music and movement and exquisite light. 


Proud lofty castle and ruptured artillery, 
Knox, Jennie Geddes and foozles and putts, 
Peat, grouse and heather and Kirk and distiliery, 
Glory of Bannockburn, sod-covered huts, 
Bare-legged pipers that skirl through the greenery, 
Fern of the Trossachs, the brown of its streams, 
Katrine and Vennachar’s rain-sodden scenery, 
Misty Loch Lomond, the charm of our dreams! 


Clydebank—and emigrant lads come aboard to us, 
Eyes that are hopeful, though cheeks may be wet; 
Mothers and sweethearts that wave from the shore to us- 
Wave the old Flag that they mustn’t forget. 
Mountain and mull slipping aft, in their turn, of us— 
(Heaves the wide ocean, we lift to its swell) 
Fades the last light in the darkness astern of us— 
Ancient grey Motherland, Hail!—and farewell. 


Motherland, dear little, trim little Motherland, 
Clear-eyed and dauntless, staunch-hearted and true, 
Bearing grim burdens that press on no other land, 
Paying your debts, though the world won't pay you: 
Proudly we cherish our title to reckon us. 
Heirs of your body, the sons of your soil, 
May we be worthy to walk where you beckon us— 
Worthy to share in your glory and toil. 


Toronto, Joun D. SPENCE. 
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CURRENT LEGAL LITERATURE 





\ Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Men- 
tion of Interesting and Significant Contributions Appearing in 
Current Legal Periodicals 


I. Among Recent Books 


egislatwe Assemblies: Their framework, make-up, 
LL character, characteristics, habits and manners. By 

Robert Luce. Boston: Houghton, Mifflin Com- 
pany, 1924, pp. 691. $6.00. Those who read the first 
volume of Mr. Luce on Legislative Procedure have 
awaited with anticipation the appearance of the second 
in the series of four which are proposed. The same 
qualities which held one’s interest in the technical sub- 
ject of parliamentary law carry the reader through the 
analysis of the composition of legislative assemblies in 
a masterly fashion. One is reminded of the achieve- 
ments of John Fiske in following through these well 
written chapters on a subject which in the hands of 
most writers would have been material only for dull 
if learned dissertations. 

The scope of this volume includes a variety of mat- 
ters turning principally upon the structure of the legis- 
lature and some phases of its operation. The early 
chapters give a comprehensive discussion of the prob- 
lem of one chamber or two, the problem of siz and 
frequency of sessions, and the qualifications of mem- 
One of the most significant sections studies the 
quality of legislators past and present and the conditions 
affecting their competence. Another group of chapters 
deals with the lobby, corruption, and “improprieties or 
worse.” The book concludes with a survey of customs 
and habits and legislative decorum which are possibly 
of greater interest to the antiquarian than to the lawyer 
or student of government. 

That this work is an important contribution to the 
subject of legislation is not to be questioned. Its im- 
portance consists in part in the breadth of its treatment, 
for although its New England base is apparent, its illus- 
trations range over all important countries. In part 
it lies in the range of historical allusion, for Mr. Luce 
has read widely and with discrimination in the story of 
the evolution of legislative bodies. In part it lies in the 
value of the personal judgments of the author whose 
experience well qualifies him to speak ex cathedra. In 
part it lies in the remarkable success of the author’s 
style, a happy mixture of generalization, illustration, 
anecdote and restrained humor which is unique in the 
\merican literature of political science. 

\ student of government will regret certain omis- 
sions, which after all may appear in the later volumes. 
It would seem, however, that a study of legislative ap- 
portionment would properly appear in this book. Such 
a study would incidentally have thrown light on the 
value of the bicameral house as a device for harmon- 
izing the conflicting interests of urban and rural sections 
of a state. The recent debates in the Illinois convention 
would have suggested some additional paragraphs. A 
study of legislative leadership is also much to be hoped 
for in some succeeding volume. A possible relief for 


bers. 


legislative congestion, discussed at some length by the 
recent Massachusetts convention, finds no mention in 
this book, to wit: the progressive enlargement of the 
rule making power of administrative agencies. 


Most 


871 


serious of all is the omission of any systematic an- 
alysis of the inner life of a legislative body, its reaction 
to its environment, its response to the pressure of great 
social forces. Along these lines, it may be predicted, 
will a science of legislation be written rather than by 
use of historical and descriptive methods so skilfully 
employed by Mr. Luce. 

These regrets will perhaps be confined to the pro- 
fessional student of government. They, however, will 
rightfully join with other readers in recording their 
satisfaction with the progress of this monumental piece 
of work. It is not only a readable book but a book 
well worth reading. 

University of Chicago. L. D. Wuire. 

Prisons and Common Sense, by Thomas Mott Os- 
borne. Philadelphia: J. B. Lippincott Company. Pp. 
105. $1.25. Who Mr. Osborne is and what his quali- 
fications are as a prison administrator need not be set 
forth here—they are sufficiently well known already. 
In this little book he writes just as he speaks, straight 
from the shoulder and anxious first of all to convince 
his audience that whatever they may think of his 
theories, the latter are at least not a product of mere 
sentimentalizing. In describing the development of his 
famous Welfare League while he was in charge suc- 
cessively of Auburn and Sing Sing Prisons in New 
York State and the Naval Prison at Portsmouth, he 
shows how each step in the advance of the prison self- 
government idea was the logical outgrowth of its pre- 
decessor, and how no step was finally taken unless it met 
the one test in which Mr. Osborne is interested,—does it 
work? And whether it works depends in turn on whether 
it tends to increase the sense of responsibility of the 
prisoners. If a method of prison administration can 
be devised which does result in giving to its charges 
such an increased sense of responsibility toward so- 
ciety, then, he argues, it a system which accomplishes 
what it has been set up to do. Undiluted severity is 
as far from achieving this aim as is undiluted sentimen- 
tality. Just as one distributes its hardships undescrimi- 
natingly, so the other distributes its favor, neither ask- 
ing the prisoner to demonstrate which treatment he has 
earned, by placing him continually on trial. It is a great 
pity that Mr. Osborne’s illuminating experiments were 
terminated so soon by factors apparently having noth- 
ing to do with the merits of his theories. This short 
book will, it is to be hoped, present them once more to 
the public. And it is excellently calculated to do so 
most convincingly as it is succinct, sincere and inter- 


esting. 


Investment, a New Profession, by Henry S. Stur- 
gis, New York: Macmillan. Pp. xiii, 210. $2.00. 
Whether a particular attorney is one of those fortunates 
who need a knowledge of investments: for their own 
personal affairs, or is not so lucky, it is probably true 
with very few exceptions that such a knowledge will 
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be necessary to him in the course of performing his 
duties to his clients. Sornetimes it may be needed in 
behalf of an estate for the management of which he 
is responsible, again the affairs of minors or of ab- 
sentees may be entrusted to his discretion. In any event 
the ability to decide upon the wisest method of invest- 
ing funds, whether great or small, is second only to a 
knowledge of the law in its importance to the client, if 
indeed, it is not even more important. Mr. Sturgis 
here discusses some of the considerations which should 
be kept in mind by the maker of investments if these 
are to turn out happily, as well as the ajl important 
facts about an industry in general or a firm in particular 
which must be known and correctly evaluated before 
any sound decisiun can possibly be come to. He re- 
counts them in detail and points out the importance of 
each one so definitely as to lead to the discouraging 
conclusion that no person can form a really adequate 
conclusion in the great majority of cases, unless he not 
only devotes all his time to such a study but also has 
access to, and an understanding of, a mass of itemized 
information practically not accessible to the ordinary 
man. It is, indeed, very largely his purpose to pro- 
duce just such discouragement, rather than by means 
of a few inadequate rules of thumb to induce a belief 
in one’s fitness to cope with the situation. Mr. Sturgis 
believes that here is matter enough on which to build up 
a new profession—that of investment guide, if a name 
may be given to it. Such a person would be pre- 
pared to assume the problems addressed to him just as 
the medical adviser covers his field and the legal adviser 
his. His very existence in the community would tend 
to lessen a dangerous self-confidence which in medicine, 
for example, we should never dream of having. 
Whether in fact we shall ever see the time when such 
investment guides are an accepted part of the business 
life of the community, it is at any rate true that the 
book will once more drive home that most important 
of investment maxims, “it is better to be sorry that you 
didn’t, than sorry that you did,” and meanwhile it will 
also aid in making an intelligent choice so that you will 
“be glad you did.” 


The thirteenth edition of Sir Thomas Erskine 
Holland’s standard manual on Jurisprudence has been 
published by the Oxford University Press, American 
Branch (New York. Pp. xxvi, 458. $4.70.) In bind- 
ing and general make-up it is the same tried old friend 
with which successive editions have made us familiar. 
Nor is the subject matter greatly altered. The lapse 
of eight years since the appearance of the twelfth 
edition has raised some new points for comment, hence 
such changes as are to be found take the form of filling 
what would now be felt as blank space, rather of alter- 
ing previous discussions. Thus there are brief refer- 
ences (confined to footnotes) to the Law of Property 
Act, 1922, and to the Sex Disqualification (Removal) 
Act, 1919, although neither receives detailed consider- 
ation. Some of the more important recent cases have 
been added to the notes, but occasionally it would seem 
that such additions, as well as the problems raised by 
them, do not receive the attention that they apparently 
deserve. As an instance might be cited the scarcely 
altered and very brief comment on boycotts as a trade 
weapon. The same could be said of the validity of 
promises not to carry on one’s profession or trade. Both 
. of these are subjects of exceptional significance at a 
time of great combinations of capital and of labor. 
Professor Holland’s great learning would certainly have 


illuminated these fields as it already has so many others. 
Finally this new edition gives one a fresh excuse to 
say what is equally true of all its precessors, that its 
author has a singular lucidity of presentation which 
renders his subject not only exceptionally clear but 
highly interesting. His keen analysis and sharp defini- 
tions would clarify and aid the thinking of many prac- 
titioners to whom “jurisprudence” unfortunately de- 
notes only an abstruse and highly impractical mass of 
theories. 


Lectures on Legal Topics. New York: Macmil- 
lan. Pp. ix, 591. $5.00. This volume consists of a 
collection of lectures delivered before the Association 
of the Bar of the City of New York in the court year 
of 1920-21. It is stated in the preface that if its re- 
ception is such as to warrant so doing, the lectures of 
subsequent years will also be published. The topics 
discussed show extreme variety and are uniformly 
treated by the recognized leaders in the field involved. 
Some present material on subjects which it would be 
rather difficult to find treated elsewhere. In this 
category fall three papers on office system and man- 
agement for attorneys, and some others on the encroach- 
ment by corporations on private practice. Both sides 
of the latter subject are interestingly presented. The 
address by Mr. George W. Wickersham on the office 
of the Attorney-General also stands out. In a brief 
review it may seem captious to refer to what is now- 
adays regarded as so inconsequential a point—the style 
of the writing. It is true that in a collection of lec- 
tures there is much to be said for an unchanged printing 
of the words actually spoken. This zeal for accuracy 
may, however, be overdone, and too many of the sen- 
tences remind one painfully that the editor was far 
indeed from achieving a happy medium. Certainly 
some of the glaring inaccuracies of grammar, which 
sip so easily into spoken statements, should not have 
been given permanence in the printed page. To do so 
shows mistaken loyalty to the lecturer. 


The Business Letter-Writer’s Manual, by Charles 
FE. Buck. New York: Doran. Pp. x, 232. $3.00. A 
manual consisting in part of suggestions as to the 
phrasing of letiers so as to produce the greatest ef- 
fectiveness, and in part of a description of those con- 
ventions which have corne to be accepted as proper in 
the make-up of letters in general and typewritten letters 
in particular. The author does not fail to censure as 
strongly as they deserve those persistent misuses cf 
“same” and “advise” which so often demonstrate afresh 
the stilted nature of the average business letter. It 
takes little imagination to agree with his estimate of the 
great advantage gained by someone able to individualize 
his correspondence by lifting it out of the usual rut. 


Nationalism and Religion in America, 1774-1789, 
by Edward F. Humphrey. Boston: Chipman Law 
Publishing Company. Pp. viii, 536. $3.50. An an- 
alysis of that part played in the Revolution and the post 
Revolutionary period by the various Christian churches, 
the separate denominations receiving separate treatment. 
Obviously religion has had a powerful share in making 
the United States the nation which it is today. This 
study seeks to determine just what that share has 
been. E. W. PuTTKAMMER. 

1. By way of example: “Quite a number of cases have arisen 
about convicts; that is, where a man who is convicted, but if he was 
injured before he was committed to jail, the courts have generally held 


that he is entitled to compensation if he was injured before jhe was 
convicted and still remained disabled even though he was in jail. 
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Norfleet: The actual experiences of a Texas 
rancher’s 30,000-mile transcontinental chase afier five 
confidence men. White Publishing Co., Fort Worth, 
Texas, 1924. $2-——This is in many respects the most 
extraordinary story in connection with law enforcement 
that has been printed in a long time. What renders it 
particularly interesting is the fact that it is a record 
of actual occurrences, and that the astonishing and suc- 
cessful efforts of a Texas rancher, extending all over 
the United States and involving even a trip to Canada, 
to capture and secure the conviction of the members 
of the confidence gang who robbed him, are vouched for 
by the Judge of the Criminal Court that convicted them. 
Nothing of the sort has ever happened before in this 
‘ountry—at least on such a scale—and it will be long 
before it happens again. J. Frank Norfleet is the hero 
of this unusual tale, a plain ranchman on the plains of 
West Texas, and the son of an old Texas Ranger. 
He was swindled at Dallas out of $45,000 by a con- 
fidence gang whose operations are nation-wide, by 
means of the fake stock exchange deal scheme. Most 
would have dropped dead on losing pretty near all 





men 


they had in this way, or have spent their time importun- 
ing the officers of the law to find and punish the crooks. 
But Norfleet came from a section where self-help is a 
rule of life. As he knew more about the swindlers and 
had a stronger interest in their conviction than anybody 
else, it struck him that he was the man to go and get 
them. His wife managed the now heavily encumbered 
ranch and furnished the expense money and Norfleet 
started out on the trail, after getting himself appointed 
deputy sheriff. The hunt lasted several years, but he 
got his men and Lad the satisfaction of seeing them 
put in the penitentiary. Incidentally during the process 
he aided in uncovering the operations of confidence 
men in other states and by clever work helped to land a 
large number of them safely in the penitentiaries of 
Colorado, California, Florida and Georgia. His ex- 
periences with the law officers in certain places, who 
to say the least were not enthusiastic in aiding him 
to catch his men, are worth the attention of the citizens 
of the places in question. During his man-hunt he 
spent $17,000 more of his own money and this book is 
part of an effort to get it back. We hope he does. 

i ee 
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\W Notes for October contains a comment by 

Minor Bronaugh on “Abuse of Witness by Coun- 

sel,’ in which he points out that while reversals 
are often granted because of abuse of a witness, no 
remedy seems to have been found designed primarily 
to protect the witness or give him redress. “It presents 
a curious and rather a sad reflection on the bench and 
bar,” he argues, “that an evil so generally recognized 
and condemned should be allowed to continue with- 
ut at least some active constructive suggestion as to 
an effective remedy.” Another contribution which 
complains more generally of the conduct of lawyers in 
obstructing justice by delay, written by a juryman who 
is not “enthusiastic to repeat the experience,” appears 
in Virginia Law Register for November under the 
caption “As the Juryman Sees the Lawyer.” 

Under the title “The New Soviet Codes and 
Soviet Justice,” in Michigan Law Review for Novem- 
ber, Pitirim Sorokin draws a graphic picture of jus- 
tice in Russia. “Up to 1922 it is scarcely possible 
to speak of any justice, law, court and trial in Soviet 
Russia if we want to use these terms in their usual 
meanings. The years 1918-21 were the years of 
terror.” During that period, he tells us, “there were 
uted no less than five hundred thousand of vic- 
tims.” He then analyzes the new codes, which he finds 
incomparably worse than the old codes, and concludes 
that “the Soviet Justice and courts are really poor and 
typical of any mad, tyrannical regime.” In the same 
journal Professor Francis H. Bohlen, University of 
Pennsylvania, contributes an article on “Liability in 
of Infants and Insane Persons,” in-which he ex- 
critically the bases of the general classes of cases 
n which such persons are held liable. 

In Virginia Law Review for November, Bentley 
W. Warren, of Boston, carefully examines “The Pro- 
posed Child Labor Amendment; Its Implications and 
Consequences.” Mr. Warren foresees that Congress, 
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exercising the power to regulate, may also say “what 
suc] 


person shall do, how and where they shall be 





Law Journals 


educated, to what training they shall be subjected, in 
order that they shall not become idlers, drones, and a 
perpetual drain upon society.” “The real question,” 
he argues, “is not the desirability of child labor reform,” 
but “simply whether we shall change our governmental 
system and turn over the jurisdiction of our children to 
the nation or leave it with the states.” In the same issue 
Thomas W. Shelton contributes an exceedingly inter- 
esting article on “The Law of Custom.” After tracing 
its history, he concludes “that a perversity that ignores 
common commercial usage and custom or fails to truly 
interpret or to reverse it; or who chokes its admin- 
istration with the stones of precedent and acids of form, 
will eventually close the fountain of commercial jus- 
tice.” 

Of unusual interest, because the problems dis- 
cussed are akin to problems of our own, is an article 
by Carleton Kemp Allen, University College, Oxford, 
in Columbia Law Review for November. Under the 
title “Decentralization and Group Government in Eng- 
land,” Mr. Allen discusses the increasing delegation of 
its legislative powers by Parliament, and fears that, in 
time, Parliament will lose its constitutional right of 
control by its non-exercise. Mr. Allen enlarges his 
question thus: “Is there perhaps behind all this process 
of devolution and autonomy a still wider principle, 
fraught with the most momentous consequences for the 
future of the world? Not merely individual societies, 
but the entire Old World, has appeared after the war as 
a fissiparous body from which more and more compo- 
nent parts have become disengaged. To some, this 
passion for the autonomy of small groups and nations 
is a glorious charter of liberty for European society and 
an ennobling guarantee for the brotherhood of man. 
To others, it is but a melancholy form of disintegra- 
tion and a pregnant source of future strife. Is the 
decentralization which grows apace within the body 
politic of separate societies ohly a repercussion uf the 
larger forces of disintegration without. And if so, does 
it forebode greater harmony or greater discord? On 
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the answer to that question depends the fate not only 
of England but of Europe and of humanity.” 

Oliver P. Field, University of Minnesota, has 
classified and discusses the cases bearing upon “The 
Doctrine of Political Questions in the Federal Courts” 
in American Law Review for September-October. “The 
true basis of a political question,” he finds, “is the lack 
of legal principles for the courts to apply in their con- 
sideration of cases involving certain types of subject 
matter, and the commitment of their final disposition 
to the political branches of the government.” Questions 
involving treaties, the beginning and ending of war, 
admission and deportation of aliens, jurisdiction over 
territory, the recognition of states and governments, the 
status of Indian tribes, and the guaranty of republican 
government are examples of questions considered as 
political. 

The November number of Illinois Law Review 
hegins a new series, consolidating the Illinois Law 
Review and the Illinois Law Quarterly under the name 
of the former. The new series is edited by the faculties, 
students and alumni of the law schools of the University 
of Chicago, University of Illinois, and Northwestern 
University. The November issue contains an exceed- 
ingly interesting debate, in the form of exchange of let- 
ters, between Sveinbjorn Johnson and the American 
Civil Liberties Union upon the question, “What is Free 
Speech under the Constitution?” Dean John H. Wig- 
more also contributes two interesting editorials, one a 
comment upon the court’s decision in the Loeb-Leopold 
murder case, and the other a suggestion that the Amer- 
ican Bar Association investigate the Senate’s rules, 
which he believes to be the source of “much of its 
inéfficiency.” 

An informative discussion of “The London Con- 
ference on the Application of the Dawes Plan,” by 
George A. Finch, appears in The American Journal of 
International Law for October. In this number also 
appears a well conceived article by Cyril D. Hill upon 
“Citizenship of Married Women,” in which the recent 
Cable Act, granting a form of independent citizenship 
to women is discussed, together with the difficult s’:u- 
ations which have resulted from it. Mr. Hill suggests 
that “The independent attitude of the United States 
has created wide gaps which should be filled by appro- 
priate legislation. The international confusion resulting 
from granting independent citizenship to the women of 
one country has been compared to burning the house to 
roast the pig. A matter assuming so vital a role in 
international affairs deserves the sincere consideration 
of an international tribunal or conference.” 

Prof. Edwin M. Borchard, Yale Law School, be- 
gins a most able discussion of “Govermment Liability 
in Tort’ in Yale Law Journal for November. Prof. 
Borchard thinks that “there is no reason why the most 
flagrant of the injuries wrongfully sustained by the 
citizen, those arising from the torts of officers, should 
be allowed to rest, as they now generally do, in practice 
if not in theory, at the door of the unfortunate citizen 
alone.” He undertakes “to reexamine the whole sub- 
ject from the point of view of theory and history, in 
order to bring the law into harmony with the practical 
exigencies of modern life,” and to demonstrate that 
“justice and a respect for the rights of the individual 
demand that Government, National, state and municipal, 
shall now adopt the necessary legislation to admit the 
legal responsibilitv of the-state or city for the torts of 
its officers.” And he promises to suggest “an acceptable 
social and legal theory upon which many sacrifices and 
burdens now rightfully imposed under the police power 


would more equitably be distributed under the power 
of eminent domain.” 

Aspects of the nature of treaties and the treaty 
making power are considered by J. Whitla Stinson, of 
New York, under the title “The Supreme Court and 
Treaties” in University of Pennsylvania Law Review 
for November. 

“Judicial Determination of Questions of Fact Af- 
fecting the Constitutional Validity of Legislative Ac- 
tion” is the title of an article in Harvard Law Review 
for November, in which F’2nry Wolf Bikle, University 
of Pennsylvania Law ‘School, after reviewing the 
methods the Supreme Court has relied upon in 
determining questions of fact upon which the validity 
of legislation depends, suggests that the training and 
experience of the judges “have not qualified them to 
deal in an expert way with such questions of fact, and 
they should not undertake to do so except when the 
relevant facts are properly brought before them either 
by means of direct evidence or through such presenta- 
tion as justifies judicial notice.” 

Among the many interesting liscussions of more 
technical questions of law may be mentioned: “Negli- 
gence in the Law of Bills and Notes,” an exhaustive 
article by William FE. Britton, University of Illinois, 
in the November issue of Columbia Law Review; “Tort 
Liability and the Conflict of Laws,” by Professor Her- 
bert F. Goodrich, University of Michigan, in University 
of Pennsylvania Law Review for November: “The 
Relation of Common Carrier of Goods and Shipper, 
and Its Incidents of Liability’ in which George Jarvis 
Thompson, University of Pittsburgh School of Law. 
protests against the doctrine of shifting relations, and 
argues for a “unity and continuity” of the common law 
relation of common carrier of goods and shipper “corre- 
sponding to the unity and continuity of the business 
transaction which it controls;” and “The Element of 
Intent in Surrender by Operation of Law,” by Clarence 
Milton Updegraff, George Washington University Law 
School, the last two articles appearing in Harvard Law 
Review for November. 

Rosert H. Freeman. 

Law School University of Maryland. 





The Press and the Administration of Justice 

“James W. Mulroy and Alvin H. Goldstein, report- 
ers who “covered” the Franks murder for The Daily 
News, were recognized officially today as the civilians 
who did most toward solving the mystery and trapping 
the murderers, Nathan Leopold, Jr., and Richard Loeb. 
They were allotted half of the $6,000 reward offered 
for capture and conviction of the killers. State’s Attor- 
ney Crowe, Chief of Police Collins and Henry Barrett 
Chamberlin, director of the Chicago crime commis- 
sion, made the award. “The work of these men was 
of the type to be expected from alert, intelligent and 
trained newspaper men,” the three officials wrote in 
their report on the division of the reward, “and is ad- 
ditional evidence of the great assistance’ continually 
being rendered public officials by reporters while in 
pursuit of their ordinary vocations.” Six men will 
share the remaining half of the reward. They and the 
two reporters were chosen from 102 persons who 
figured in the case. Policemen and other law officers 


were left out of consideration, on the theory that as 
public servants they should not expect to share in a 
reward for the detection of crime.”—Chicago Daily 
News. 
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RECOMMENDATIONS OF 


JUDICIAL CONFERENCE 


QF SENIOR CIRCUIT JUDGES 


HE Judicial Conference of Senior Circuit Judges, 
held at Washington, D. C., Oct. 1, 2 and 3, 1924, 
in accordance with section 2 of the Act of Con- 
gress of September 14, 1922 (42 Stat. 837, 838), 


adopted the following recommendations : 
First—Additional Judges 


The Conference renews its recommendation that 
provision be made for two new Circuit Judges in the 
Eighth Cireuit, two new District Judges in the Southern 
District of New York, and one new District Judge in 
the Northern District of Georgia. The Conference 
further recommends that a new District Judge be pro- 
ided in the Western District of New York, and a new 
istrict Judge in the District of Maryland. 


Second—Prohibition Law Enforcement 


The members of this conference are of the opinion, 
vased on their experierice in respect to the prosecution 
of offenses under the Prohibition Law, that it would 
make much for effectiveness in enforcing that law if 
the Prohibition Unit could be bodily transferred to the 
Department of Justice, and all the appropriations for 

ch enforcement be expended under the direction of 
the Attorney General, that in this way the attempted 
prosecution of trivial, futile and unimportant cases, 
which now crowd the dockets through the ill-advised 
eal and practical ignorance of Prohibition Agents, can 
be avoided, and only those cases taken up and pressed 
which will readily deter the principal offenders, and in 
the preparation of which District Attorneys will have a 
personal responsibility. 

Third—Bankruptcy 

lhe Conference recommends to Congress that the 
Bankruptcy Statute be so amended that all judgments, 
orders and proceedings in bankruptcy shall 
be reviewed by appeal only, and that to be speedily 


decrees 


Fourth—Libraries for Federal Courts 


WHEREAS, a consideration of the condition of the 


law librarics provided and imperatively required for the 
use of the United States Courts of Appeals has dis- 
closed the fact that no law library worthy of the name 


has ever been provided for the use of the Circuit Court 
of Appeals of the Second Circuit, and none has ever 
been provided at Denver for the Circuit Court of 
\ppeals of the Eighth Circuit where that Court is re- 
quired to hold a term annually, that many of the books 
in the libraries provided for the Circuit Courts of Ap- 
peals have become so old and dilapidated that they must 
be repaired and rebound to keep them in use, and the 
purchase of the later volumes of sets of reports fur- 
nished and later text books is necessary to continue the 
usefulness of such reports and to perfect these libraries ; 
Wuereas, This condition of the libraries compels 
the Judges to postpone decisions and opinions until law 
books necessary to assure correct conclusions can be 
borrowed and read, and hampers and delays the ad- 
ministration of justice in the Federal Courts ; 
Reso_vep, That this Judicial Conference earnestly 
recommends to the President of the United States, the 
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Attorney General, the Director of the Budget, and the 
Congress of the United States : 

I, That the sum of $2,500 be annually and specific- 
ally appropriated and paid to each of the clerks of each 
of the Circuit Courts of Appeals to be expended by 
him as directed by the presiding Judge of his Court, to 
repair old books, purchase new ones and to maintain 
and increase every library, and that because there are 
two libraries of equal size, one at St. Paul and one at 
St. Louis in the Eighth Circuit, five thousand dollars be 
appropriated and paid annually to the clerk of the Court 
of Appeals of that Circuit to maintain and increase those 
libraries. 

If. That $15,000 be appropriated and paid to the 
clerk of the Circuit Court of Appeals of the Second 
Circuit to be expended as directed by the presiding 
Judge of that Circuit to purchase books, pamphlets, etc., 
and to establish a law library for that Court in New 
York City. 

IIf. That $8,000 be appropriated and paid to the 
clerk of the Circuit Court of Appeals of the Eighth 
Circuit to be expended as directed by the presiding 
Judge of that Circuit to purchase the proper books 
and establish a law library for that Court at Denver. 
Succestions To U.S. District JupGes ror Dispatcu 

or BUSINESS 

(a) Inany case which might have been brought to 
trial, in which no action has been ‘taken by the parties 
for one year, it shall be the duty of the clerk to mail 
notice thereof to counsel of record and to the parties 
thereto, if their postoffice addresses are known, thirty 
days before the opening of the term of court following 
the first of January in each year. If such notice has 
been given and no action has been taken in the case in 
the meantime, an order of dismissal shall be entered 
as of course at the opening of such term of court. 

(b) Continuances to another term by agreement 
of counsel shall not be allowed. Other engagements of 
counsel should not be accepted as a ground for con- 
tinuance. No continuances should be allowed except 
for good cause shown by affidavits, such as sickness of 
a party or unavoidable absence of an important witness. 

(c) There shall be fixed times at frequent in- 
tervals for the hearing of motions and settlement 
of issues. Postponement of matters on such calls 
shall not be permitted except for causes justifying 
the continuance of a case set for trial. 

(d) Examination of prospective jurors shall be 
by the judge alone. If counsel on either side desires 
that additional matter be inquired into, he shall state 
the matter to the judge, and the judge, if the matter is 
proper, shall conduct the examination. 


3ANKRUPTCY RULES 
General Order V 


To be amended by adding at the end thereof, the 
following : 

“Petitioners in involuntary bankruptcy proceedings 
whose claims rest upon assignment or transfer from 
some other person shall annex to one of the petitions 
filed all instruments of assignment or transfer and an 
affidavit stating the consideration paid for the assign- 
ment of such claims and alleging that the affiant is the 
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legal and beneficial owner thereof and they were not 
purchased for the purpose of instituting bankruptcy 
proceedings based upon them.” 


General Order XIII 


To be amended by inserting the following para- 
graph as Section 1: 

“1. No receiver, or his attorney, shall solicit any 
proof of debt, power of attorney, or other authority to 
act for, or represent, any creditor for any purpose in 
connection with the administration of the estate in 
bankruptcy, or the acceptance or rejection of any com- 
position offered by a bankrupt.” 

New General Order 
“Appointment of Receivers” 

“A receiver or marshal appointed by the court, pur- 
suant to the provisions of the Bankruptcy Act, to 
take possession of the assets of a bankrupt prior to the 
appointment or election of a trustee shall be deemed to 
be a mere custodian within the meaning of Section 48 
of the Act, unless his duties and compensation are 
specifically extended by order of court upon proper 
cause shown.” 

New General Order 


“Waiver of Dividends, Fees, or Compensation in 
Composition Cases” 


“Before entering an order confirming a composi- 
tion, the Court shall require all persons who may have 
waived dividends or fees to compensation to set forth 
in writing and under oath all agreements with respect 
thereto, whether with the bankrupt, his attorney, or any 
other person whomsoever, and there shall also be re- 
quired an affidavit by the bankrupt that he has not di- 
rectly or indirectly paid or promised any consideration 
to any attorney, trustee, receiver, creditor, or other 
person in connection with the composition proceedings 
except as set forth in such affidavit or in the offer of 
composition.” 

New General Order 

“All attorneys, accountants, auctioneers, appraisers, 
receivers and trustees, requesting allowances from bank- 
rupt estates for services rendered, shall file with the 
referee a petition under oath setting forth an itemized 
statement of the services so rendered and the amount 
claimed therefor. The statement shall also show the 
partial allowances, if any, already made. Such petition 
shall be heard and determined and allowances made 
thereon at the final meeting. The referee shall send to 
the trustee, creditors and every known person in interest 
a written or printed notice at least ten days before said 
meeting is held, stating the time and place thereof and 
the allowances sought by the various petitioners. Par- 
tial allowances but only for actual outlay in the dis- 
charge of the services rendered may be made by the 
court before such final meeting.” 


New General Order 


“Denial of Compensation to Attorneys in Certain 
Classes of Cases” 

“The Court shall have the power to deny the allow- 
ance of any fee to the attorney for petitioning creditors, 
or the reimbursement of advances, whenever it shall 
appear that said proceedings were instituted in conniv- 
ance or in collusion with the bankrupt, or that said 
proceedings were not instituted in good faith.” 


New General Order 


“In any District in which there is a city having at 
the last Federal census, a population of 500,000 or 


more, no attorney for a receiver or a trustee shall be 
appointed except upon the order of the Court. Such 
order shall be granted only upon the petition of the re- 
ceiver or the trustee setting forth the name of the coun- 
sel whom he wishes to employ, the reasons for the 
selection of that person, and showing the necessity of 
employing any attorney or counsel. There shall be sub- 
mitted with the petition an affidavit of the person rec- 
ommended, showing that he is not employed by, and is 
not connected with, the bankrupt or any interests ad- 
verse to the receivers or the creditors.” 


New General Order 


“In any application for an allowance of fees by an 
attorney, trustee, or receiver, there shall be presented 
an affidavit by the person so applying that no agreement 
has been made directly or indirectly and that no under- 
standing exists for a division of fees between the re- 
ceiver or trustee and his attorney. And a similar 
affidavit shall be presented by the other party. In the 
absence of such affidavit no allowance whatever shall 
be ordered. Anyone, whether receiver or trustee, or 
the attorney for either, who enters into such an agree- 
ment for a division of fees or has an understanding 
that such a division will be made shall be disqualified 
thereafter from again being appointed as a receiver or 
a trustee in bankruptcy or as an attorney for such 
receiver or trustee and an order to that effect shall be 
entered of record.” 

Equity RULEs 

Equity Rule X shall read as follows: 

“Rule X. In suits for the foreclosure of mortgages 
or the enforcement of other liens a decree may be ren- 
dered for any balance found to be due, whether the 
plaintiff is the owner of the debt or a trustee or agent 
for the holder or holders of the bonds or indebtedness 
secured by the mortgage or lien, due over and above 
the proceeds of the sale or sales, and execution may 
issue for the collection of the same as is provided in 
Rule VIII when the decree is solely for the payment 
cf money. If upon such execution any money is col- 
lected in an action in which the plaintiff is trustee or 
agent for the holder or holders of the indebtedness 
secured by the mortgage or other lien, the money thus 
collected shall be paid to the trustee or agent, who shall 
thereupon pay the same over to the owner of the indebt- 
edness if there be only one, and if there be more than 
one holder of the bonds or other evidence of debt 
such trustee or agent shall distribute the same pro rata 
among the holders of such bonds or debts.” 

Equity Rule XXX shall read as follows: 

“Rule XXX. When in the determination of a 
counter-claim in which affirmative relief is asked com- 
plete relief can not be granted without the presence of 
parties other than the plaintiffs and defendants, the 
Court must order them to be made parties defendants 
if such parties are subject to the jurisdiction of the 
Court.” 





Universities and Judicial Decisions 

“Legal precedents constitute the sign-posts point- 
ing out the path of the Law’s development. As such 
they may not be disregarded, but the judge must 
determine whether the indicated path will lead to a 
quagmire or to the desired end, and in reaching that 
determination and in creating new precedents and thus 
erecting new sign-posts to guide the wayfarer of the 
future, he must rely largely upon the studies of the 
legal scholars in the universities.’—The Cornell Law 
Quarterly, December, 1924. 
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TRADE REGULATION 





A Department Devoted to a Review of Recent Federal Trade Commission Rulings and of 
Court Decisions Relating to Unfair Competitive Practices 





By HERMAN OLIPHANT 


INCE the current work of the Federal Trade Com- 

mission was last reviewed in these pages, it has 

passed upon a number of very interesting problems. 
In proceedings against the Sealpax Company,’ it pro- 
hibited the carrying into effect of a system for main- 
taining the resale price of its products at retail by cc- 
operative methods, such cooperative methods being 
arrangements whereby jobbers and wholesalers prepared 
lists of persons selling below the price fixed by the 
Company and sent those lists to the Company. The 
order included also prohibiting the employment of 
salesmen or agents to assist in any plans of reporting 
jobbers and wholesalers who do not observe the resale 


prices fixed. It will be recalled that the Dr. Miles case? 
made unenforceable a contract to maintain a resale 
price, while the Colgate case* held a manufacturer to be 
privileged to refuse to sell to a price cutter. Finally, 
the Beech Nut case,* distinguishing the Colgate case, 


held it illegal for the Colgate Company by cooperative 
methods involving wholesalers, retailers, etc., to spy 
out price cutters. In the Sealpax Company case the 
Commission goes no further than did the Supreme 
Court in the Beech Nut case. 

In three other proceedings, two involving manu- 
facturers and distributors of tobacco,® one involving 
manufacturers and distributors of gasoline,® the Com- 
mission has taken a position not yet passed upon by the 
courts. In these three cases the Commission holds that 
it is a violation of the Federal Trade Commission Act 
for independent and competing firms to agree not to 
sell their products to dealers who resell below the resale 
price fixed by the companies. So far as these three 
cases hold that such companies may not combine to fix 
a uniform price at which their products shall sell, they 
involve a most elementary rule well settled. So far as 
they hold that, granted each manufacturer has inde- 
pendently fixed upon a resale price for his product, the 
several manufacturers may not then agree not to sell to 
one selling below these different and independently fixed 
resale prices, they state a rule not yet passed upon by 
the courts. 

Members of the Wisconsin Wholesale Grocers As- 
sociation have been ordered to cease cooperating among 
themselves to influence or coerce manufacturers from 
whom they purchase goods to guarantee that, in the 
event of a reduction in prices charged them by the 
manufacturers, such manufacturers shall allow them a 
rebate on stock in hand.*. The problem which this situ- 
ation presents was discussed in a previous issue of this 
Journal. It has not yet come before the courts for a 
decision. 

The Supreme Court has not yet decided whether 
the Commission’s jurisdiction covers those cases of ur- 


fair methods of competition already covered by 
No. 887. 
220 U. S. 873: 
250 U. S. 300. 
4. 257 U. S. 441. 
j Nos. 886, 909. 
No. 1038. 


No. 894. 





recognized branches of equity jurisdiction. A trader 
now has a remedy by bill in equity against a com- 
petitor guilty of appropriating his trade name, dis- 
paraging his product, or passing off a product as a 
trader’s product. The Commission has recently issued 
orders to desist in two cases of disparagement of goods,* 
one case of appropriating a trade name,°® and four cases 
of passing off.’° 

Suppose that A, in the sale of his goods to B, is 
guilty of conduct which would render him liable to an 
action by B. Suppose also that this conduct is not 
such that apart from statute a competitor, C, thereby 
losing a sale to B, has a cause of action against A. Does 
the Federal Trade Commission Act in declaring un- 
lawful unfair methods of competition give the Federal 
Trade Commission power to prohibit the conduct in 
question on the theory that the statute has made it a 
wrong as against the competitor C? We have a partial 
answer to this question returned by the Supreme Court 
in Federal Trade Commission vs. Winsted Hosiery 
Company." Apart from statute it does not seem to 
have been a tort as against a competitor for a trader to 
misrepresent his goods to a customer, thereby causing 
the competitor to lose the customer, although such mis- 
representation is a tort as against the customer.2? The 
Supreme Court in the Winsted Hosiery Case held that 
misrepresenting the character of goods offered for sale 
is an unfair method of competition. Three cases re- 
cently passed upon by the Commission seem to involve a 
kindred question: 

(A) Farmers shipping their cream in cans to 
creameries have a practice of attaching a paper tag di- 
recting the carrier as to the creamery to which the cans 
are to be delivered. The respondent creamery, without 
the consent of the farmers, brazes upon the cans an un- 
detachable metal tag containing directions to the rail- 
roads to deliver the cans when filled to the respondent 
creamery. Although the farmers attach paper tags to 
such cans directing their delivery to the respondent 
competitor, frequently they were delivered by the car- 
rier to the respondent because of the conflict in ship- 
ping directions. The Commission held this to be an 
unfair method of competition.** Attaching the metal 
tags was clearly a tort of conversion or trespass as 
against the farmers. 

(B) A corporation selling textile starches paid 
money to employees in charge of cotton mills to cause 
them to induce their employees to buy the respondent’s 
textile starches. These payments were made without 
the knowledge or consent of the employers.** The 
Commission previously held that such payments with 
the knowledge of the employer were unfair method of 
competition, but there is judicial authority overruling 
the commission on this point."* Such bribery of an em- 

8. Nos. 898, 1025. 

9. No. 1049. 

10. Nos. 961, 980, 983, 1093. 

11. 258 U. S. 483. 

12. American Washboard Co. v. Saginaw Co., 103 Fed, 281. 
13. No. 1064 


14. No. 1091, 
15. New Jersey Asbestos Co. v. F. T. C. 264 Fed. 509. 
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ployee without the knowledge of the employer is pretty 
clearly a legal wrong as against the employer. May a 
competitor of the respondent complain that as to him 
also this is an unfair method of competition? The 
Federal Trade Commission has so held. 

(C) A company engaged in buying bond issues of 
municipalities was charged with the practice of remov- 
ing and altering official records relating to such bond 
issues and with bribing public officials concerned with 
those issues. Here again the conduct is c'early a recog- 
nized legal wrong as against the municipality, and the 
Commission holds that it is an unfair method of com- 
petition.'® 

\ contract between the members of the Allied 
l‘ilm Laboratories ‘Association, these being companies 
engaged in producing and selling moving picture sup- 
plies, bound such members to purchase from the East- 
man Kodak Company any and all raw film stock when 
they might buy anywhere. The Eastman Company 
undertook to furnish an uninterrupted supply of such 
stock at prices as low as it supplied the same to any 
branch of the industry in the United States. The East- 
man Company had purchased some plants which were 
competing with the members of the Allied Film Lab- 
oratories Association. It stated to the members its pur- 
pose to keep these plants ready for operation, but not to 
operate them as long as the members of the Association 
adhered to their agreement to purchase exclusively 
American-made raw film stock. This arrangement was 
made when the Eastman Company’s production of 96% 
of all film stock used in the United States had been re- 
duced to 81% due to competition by importers of film 
stock manufactured abroad. This arrangement was 
held by the Commission to be a violation of the lederal 
Trade Commission.'’ The maintenance of the agree- 
ment was prohibited, and the Eastman Kodak Company 
was ordered to dispose of its ownership of the plants 
which it had been holding in readiness for competition. 

The question most frequently passed upon by the 
Commission continued to relate to unfair advertising 
under the rule in Federal Trade Commission vs. Win- 
sted Hosiery Company.'* 

Misdescription of the contents of articles sold were 
prohibited as follows: Naphtha Soap, containing kero- 
sene ;'® Pongee cloth, not made of silk ;*° Ivory toilet 
articles made of celluloid ;*! Fashioned hose shaped by 
cutting, not knitting ;°? Engraved stationery not made 
from engraved dies ;** Candy Ice Cream Confection 
containing no ice cream.** The Commission continues 
its efforts to stop misrepresentations as to place of pro- 
duction. The list includes goods miisdescribed as: 
Havana or Tampa cigars,** Rochester Clothes,?* Mt. 
Olive (Ill.) Coal,*? and English Broadcloth shirting.** 
Two cases prohibited distributors misrepresenting them- 
selves to be manufacturers.” Bonds without govern- 
mental connection may not be called “Iederal.”*° One 
must have competent authority to call golf balls “Of- 
ficial.”"*"| Interestingly enough, the Commission has 
prohibited the use of the term “Union Made” if such 
is not the fact, resting its case upon injury to com- 
petitors, not to labor unions.** 

A company selling three articles in combination 
through agents was ordered to desist from representing 
to the public that a price quoted as a special price was 


16. No. 941 24. No. 1061 
17 No 977 25 Nos, 1187, 1138. 
18, 48 U. S. 483 26 «©6No. 826. 
19 No, 852 27. No. 1074. 


20. No. 1005, 28. No. 1178. 

21. No. 920 29. Nos. 1185, 1139. 
22. No. 1099 30. No 1050. 
23 


Nos, 1016, 1017, 1205 31. No. 1078. 








the regular price for two of the articles, so that the 
purchaser would obtain the third article free, when, as 
a matter of fact, it was the regular price for all three 


articles.** Another case of bogus pricing prohibited 
selling fountain pens which were labeled or stamped 
with a fictitious price.** 

Unfair advertising of corporate sec urities was pro- 


hibited in these broad terms: “Publishing . . . in 
connection of the sale of stock or securities 
. . any false or misleading statements or rep- 


resentations concerning the promotion, organization, 
character, history, assets, oil production, 
earnings, income, dividends, Progress or prospects” of 
the oil company in question. 

An interesting advertising plan condemned by the 
Commission involved the sale of 100 packages of coffee 
to retailers each containing a coupon entitling the con- 
sumer to one of 100 pieces of chinaware of unequal 
value delivered to the retailers. The price was rep- 
resented to the retailers to be that for the coffce, the 
chinaware being given free. It cannot be told whether, 
had this “misrepresentation” element been absent, the 
lottery aspects of the plan would have been held fatal to 
its legality.** 


resources, 


32. No. 1079. 
33. No. 1060 
34. No. 1002. 
35. No. 983. 
36. No. 1088, 


The Journal Editor in Tokio 


Tokio, Japan, Nov. 19.—An editorial welcome was 
extended by the leading metropolitan newspapers to 
Kdgar A. Bancroft of Chicago, new ambassador from 
the United States, who presented his credentials and 
was received by the prince regent today. 

The reception may best be described as courteous, 
cool and qualified. The usual official formalities were 
observed closely throughout the audience at the palace, 
when Ambassador Bancroft and the members of his 
staff and their wives were presented to the regent 
empress. 

That Mr. Bancroft takes the broad view that 
Japanese-American relations should represent “equality 
and brotherhood of men” is accepted by the newspapers 
as a good augury of both his and President Coolidge’ : 
attitude toward Japan. The editorial comments are in 
effect that “by his work here shall we know him.’ 
Chicago Daily News. 


President Coolidge’s Recommendation 

“The public has an entirely erroneous idea of the 
part that the courts and lawyers play in delaying liti- 
gation. The lawyers and the judges are extremely 
anxious that justice shall not be impeded. Unfortu- 
nately, it is not always possible to persuade Congress 
and the state legislatures that the courts should be given 
power to govern their own procedure with a view to 
expediting the administration of justice. The courts 
and the bar desire a procedure that will permit of the 
rapid dispatch of business; but they cannot secure it 
if they are to be governed by rigid procedural rules 
adopted by legislatures and by Congress. What ts 
necessary is power in the various Supreme Courts to 
make their own procedural rules. It is to be hoped that 
the President’s forthright declaration in favor of grant- 
ing that power to the Supreme Court of the United 
States will result in the adoption of the measures now 
pending before Congress.”—San Francisco Recorder 
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A SCHOOL OF POLITICS A NEED OF 
AMERICAN LIFE 


Time Has Come When What Has Heretofore Been Rather a Trade or An Occupation 
Should Be Converted into a Profession by Putting It Upon a Higher Level, With 


Loftier 


Intellectual and Ethical Standards—Political Life Has Become so 


Complicated that Competent, Well Trained and High-Minded Men Are 
the Prime Need in Public Affairs Today—Impartial Research for 
Proper Information of Public* 


By Ernest DeWitt Burton 
President of the University of Chicago 


OME men collect postage stamps, some autographs, 
S: some pictures of famous artists. I have taken of 
late to collecting new experiences. For many 
years I have been talking to ministers and teachers and 
other common people, but not to many others. A year 
ago I added a new experience by addressing the Amer- 
ican Medical Association, drawing heavily I must con- 
fess upon my physician friends for facts and ideas. 
[wo or three weeks ago I had my first experience in 
having as my guest and table companion an heir to a 
throne. Lords and Sirs I had met before, but never 
before a Prince of the Blood. Tonight I think I am 
reaching the climax of novelty and temerity in speak- 
ing for the first time to a company of lawyers. To be 
sure I have a brother who has been practicing law in 
Chicago for towards forty years, and many friends in 
the legal profession. But this acquaintance has not 
prepared me to speak to lawyers, for its basis has been 
as little in a knowledge of law on my part as of Greek 
Grammar on theirs. 

I have decided therefore that instead of trying to 
enter your field, where I should certainly be at a dis- 
advantage, I shall be wise to keep to my own bailiwick 
and talk, as I usually do these days, on a phase of edu- 
cation. This course of action the more commends it- 
self to me because while I know little law, you all know 
something about education. 

Our American universities have now for about 
half a century been undergoing a gradual transforma- 
tion. This movement may be dated from 1876, when 
Johns Hopkins University was founded. It received 
another decided impulse in 1892 with the founding of 
the University of Chicago. It involves two elements 
that may perhaps seem remote from one another, but 
in fact are closely related. These two elements are 
research and service. Of course neither of them is 
wholly new. What is new is putting a new emphasis on 
them both. Previous to 1876 we had no real univer- 
sities in this country. We had colleges and profes- 
sional schools. In both of these the emphasis was al- 
most exclusively on the education of individuals, by the 
impartation of knowledge. The college aimed to give 
its students general preparation for life or for further 
study by imparting to them a certain body of knowledge 
and a certain power of appreciation. It ‘amply justified 
its existence by its results, though it does not follow 
that its policy could not be improved upon. 

The professional school was almost wholly a train- 
ing school for the practice of a particular profession. 


| — to the Members of the Bar Association of Chicago, 


~ ber 29, 1924, by Ernest D. Burton, President of the University of 
hicago. 


Its spirit and aims were those of what we should today 
call a trade school. The minister learned how to preach 
and how to conduct a church; the lawyer how to plead 
cases and transact the business of a consultant attorney ; 
the doctor was taught what remedies to administer for 
certain diseases that were recognized by their symptoms 
and how to deal with fractured bones and the like. Few 
of them became investigators or scholars. This came 
later in their experience if it ever came at all. 

It was scarcely within the view or thought of that 
period that either professors or students had any 
obligation or function in the realm of research, i.e., in 
the assembling of data and the study of them in such 
way as to add to the sum of human knowledge. 
Knowledge was thought of in general as a stable 
quantity, and the same was true in general of the 
methods of practicing any profession or trade. That 
old maxim of the Rabbi’s of twenty centuries ago was 
still largely followed: “He is the perfect teacher who 
receives a brimming cup from his Master and passes 
it on to his pupil without adding a drop or spilling a 
drop.” A Turkish farmer was given a modern plow, 
by which with less labor than he had formerly used 
he could produce larger crops. He used it for a little 
time, and then discarded it on the ground that it was 
a disrespectful reflection on his ancestors to attempt to 
do things better than they had done them. I do not 
mean that the educators of fifty years ago were as 
severely hide-bound as this Turkish farmer but it is true 
that education was largely a matter of passing on to 
the next generation the body of knowledge and skills 
that had been received from the preceding. Increase 
of the world’s knowledge was sporadic and lay outside 
the regular processes of education. 

Today research is a recognized part of a uni- 
versity’s task and of the educational process. In its 
fullest sense, the actual ascertaining of what no 
one knew before, it belongs of course only to the 
higher level of university work, to the professor and 
the research fellow rather than to the ordinary student. 
But as a spirit and attitude it is gradually permeat- 
ing the whole educational scheme. Education is no 
longer a process of give and take in which the pre- 
fessor or text book does all the giving and the student 
does the taking. It is an active process of observa- 
tion and reasoning and acquisition. This is pre- 
eminently the new note in education. 

Another new note in education not less significant 
is that of service. Of course it was not absent fifty 
years ago. Men founded colleges not to make money 
out of them, and students in all kinds of schools were 
taught that they ought to live their lives unselfishly. 
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But the dominant note of most schools was on the 
preparation of the individual for his work in life. 
Gradually it has come to be recognized that our Uni- 
versities at least have a Jarger duty of service than 
that which they discharge when they educate a certain 
number of youth. What they learn by their research 
they are bound to give out for the benefit of the com- 
munity at large. To the extent of their ability they 
are under obligation to be centers of helpful influence 
in the region in which they are located. All that they 
have they have received. They hold it in trust for 
the service of all. 

To the education of the individual and the de- 
velopment of character, the modern university adds, 
therefore, the relatively new keynote of resarch and 
a new emphasis on service. 

This brings me to the topic on which I was an- 
nounced to speak, A Need of American Life. Partly 
because we have reached the point in the develop- 
ment of our educational methods which I have been 
endeavoring to describe, partly for other cogent reasons, 
I believe we have come to a time when we ought to 
rcognize a new profession and make definite provision 
in our universities for the education of men for this 
profession. 

When I call it a new profession I am not indeed 
quite accurate. For in fact men have been practicing 
it for centuries, only not as a distinct profession for] 
which definite and broad preparation should be pro- 
vided and made. Perhaps I should rather speak of 
converting an occupation or a trade into a profession 
by putting it upon a higher level, with higher stand- 
ards, intellectually and ethically. 

The profession of which I am speaking is politics, 
service of the community through holding and filling 
public offices of all grades and kinds. I have in mind 
city politics with its many departments, state politics 
from the governorship down, national politics, legis- 
lative and executive, international politics, and public 
service in foreign lands in its various phases. For the 
judicial function provision is perhaps already made in 
our law schools and the practice of law. 

But I am thinking also of a service in the sphere 
of political life that would not necessarily involve the 
actual holding of office. I mean the painstaking and 
fair minded investigation of the many questions which 
arise in political life, but on which both voters and 
officials are now largely compelled to guess what is 
right or fall back on their prejudice because nobody 
really knows the facts or what the effect of a certain 
policy would be. I strongly suspect that we often vote 
directly against our own interest and the interest of 
the community simply because we do not know what 
is for our interest, or for that of ihe public. 

Perhaps I may venture to draw an illustration 
from British politics. Early in August of this year 
when the Dawes Reparation Plan was announced and 
most of the English people were welcoming it as likely 
to bring relief to the whole of Europe, England in- 
cluded, the London Daily Mail began a violent de- 
nunciation of it. It predicted that as soon as Germany 
had the capital which this plan would put into her 
hands, she would flood England with cheap manu- 
factures, and aggravate the already serious measure 
of unemployment and all the evils that go with it. A 
few days later the Times had a signed editorial by 
Sidney Brooks in which without referring to the ar- 
ticles of the Daily Mail he pointed out that there could 
be no solid prosperity for England till the continent of 
Europe was stabilized, that the continent could not be 












stabilized while Germany was in chaos, and further- 
more that England could not have Germany as a cus- 
tomer without also having her as a competitor. 

A few days after this I was talking with an Eng- 
lishman who to these statements of Sidney Brooks’ 
waded that one prime cause of England’s unemploy- 
ment was the loss of her trade with India; and that the 
loss of her trade with India was laregly due to two 
causes, first the fact that under conditions as they have 
been for three or four years, India could sell her raw 
materials to Germany as she formerly did, and second 
that because of the general instability the people of 
India were afraid to spend their money and were bury- 
ing it in their gardens. Now the rehabilitation of Ger- 
many, he contended, would tend to correct both these 
situations. When Germany again has capital she will 
begin again to buy India’s jute, confidence will be re- 
stored, and India will again resume her trade with 
England. 

I am not putting forth an argument for the Dawes 
Report. Such a splendid achievement as that needs 
no praise from me. What I am endeavoring to do 
is to illustrate how complicated our political questions 
are today, and how impossible it is without thorough 
investigation to find the right solution of them. 

Adhering still to the safe ground of British poli- 
tics, may I cite another illustration? The British brick- 
layer lays 300 bricks a day. He undoubtedly could lay 
three to four times as many without at all endanger- 
ing his health. His reason for refusing to lay more is 
that if he did he would throw himself or his com- 
panions out of work and so increase unemployment. 
At the same moment he and all his fellow workmen are 
paying burdensomely high rent for the houses in which 
they live because of the great shortage of houses. Be- 
cause rents are high everything else is high, and rents 
are high because houses are scarce, and houses are 
scarce because the bricklayer lays only a third as many 
bricks as he might. Thus the workman is caught in 
a vicious circle, and in that most fallacious of fallacies 
that the way to increase wealth and comfort is to 
reduce production. The less you make the more you 
will have. 

My point is not to blame the British workman. 
I do not think he is able alone to extricate himself 
from his maze. What I am again endeavoring to show 
is that political questions, most of which are at bot- 
tom economic questions, or have a large economic ele- 
ment, are too difficult to be solved except by the 
thorough study of men broadly educated in this field. 
Yet it is with just such questions the legislators and 
executives are called upon constantly to deal. 

We have a racial question on the Pacific Coast 
the solution of which may eventually involve us in the 
most far-reaching consequences, domestic and _ inter- 
national. How many of us who have opinions on the 
subject, how many of those whose votes in legislature 
or Congress have helped to determine the policy of the 
country on this matter, really know the facts and 
understand their significance ? 

But let us turn to the executive side of the matter. 
One of the greatest forward steps in the direction of 
promoting public welfare ir recent years has been the 
introduction of what is called preventive medicine. | 
refer to measures for preventing disease, especially 
contagious and infectious disease, instead of trying to 
cure them after they have begun. As a result of this 
movement smallpox and yellow fever and malaria have 
almost disappeared from civilized lands. This develop- 
ment has in turn led to the establishment of public 
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health departments and the appointment of public health 
officers, and this in turn to the creation of schools of 
public health for preparing men for these positions. 
For the competent public health officer is quite a dif- 
ferent person from the ordinary practicing physician. 
There is one excellent school of this kind in Baltimore 
and the beginnings of another in Boston and I hope 
that some day there will be one in Chicago. 

But where is there a school in which men can 
be trained for the numerous other positions of responsi- 
bility in our municipal and state governments? In 
Europe city management is a profession for which 
men definitely prepare. With us men arrive in these 
positions on almost any other basis than fitness for 
them. Sometimes we are fortunate, as Chicago is at 
this moment in the office of Mayor and of Commis- 
sioner of Public Works, but for what proportion of 
the last thirty years has Chicago been fortunate? 

Now the conclusion that I draw from this whole 
situation, which I have so imperfectly sketched, is that 
what has hitherto been an occupation into which men 
have drifted under all sorts of influences ought now 
to become a profession, the high and honorable pro- 
fession of politics or public service, a profession with 
its high intellectual qualifications and its high ethical 
standards. 

Gentlemen, I verily believe that today the need 
of such a profession, on the intellectual and moral 
level which I have suggested is to say the least as great 
as that of any of the existing professions. Society has 
become so highly organized, political questions have 
become so complicated and their issues so far-reach- 
ing, the happiness and well-being of so many people 
are dependent on what we do politically, the world 
has become so bound together in the bundle of life, 
and America has acquired, partly gradually, partly 
suddenly, so vast an influence in the world, that there 
is today a need inferior to none other of competent 
and high-minded men in public life. Much as we need 
ministers of religion to set before us high ideals of 
life and deepen our sense of the eternal realities, much 
as we need teachers to educate our youth, much as we 
need doctors to cure our diseases, and lawyers to adjust 
our personal and business affairs, much as we need 
muscians and painters, sculptors and architects to stimu- 
late and to satisfy our sense of beauty, none of these 
needs is greater—I verily doubt whether any of them 
quite equals—our need of high-minded, broad-minded, 
intelligent politicians. 

Of what use is it to maintain schools and churches 
and art institutes, of what use to settle our personal 
differences of opinion, or cure our diseases if the ship 
of state is not to escape the rocks of disaster which 
it does not require a morbid imagination to perceive 
among the possibilities of the near future? 

But to drop all suggestions of an alarmist tone, 
who can render a larger service to his country than 
the man who, with adequate preparation for it and in 
a spirit of service, enters public life? What larger 
service is possible than that which is open to the Com- 
missioner of Public Works, or the Mayor of the City, 
or the Governor of the State, or the national legislator, 
or the minister to a foreign country? I neither need 
nor desire to depreciate any of the established pro- 
fessions when I set forth the need and the worth of 
the profession of politics. 

But if these things are so, then there follows I 
believe another inference, viz, that at various places 
in this country, and in several of our universities, there 
should be established a-thoroughly equipped School 





of Politics, ranking with the best schools of the other 
learned professions. 

It should in my judgment be, as our schools of 
Law, Medicine and Theology are, or are rapidly be- 
coming, primarily a Graduate School, in the sense that 
men should enter it after a complete, or nearly com- 
plete college course. It should be as most of these 
schools are, or are rapidly becoming, a school both of 
research and of preparation for a profession. In other 
words, it should aim on the one hand to make thorough 
investigations of the multitudinous problems of political 
life, and on the other hand definitely to prepare men 
for the profession of politics. 

The student who receives his degree from this 
school should be thoroughly grounded in history, gen- 
eral and political, in economics, in the fundamental 
facts of the nature and organization of human society. 
He should have a good command not only of English 
but of the other modern languages, that his studies 
may not be limited to material available in English. He 
should be thoroughly acquainted with the history of 
his own country and its political institutions, national, 
state, and municipal. He should know the origin, 
history, and content of the Common Law. His hor- 
izon should be broadened by the beginnings at least 
of knowledge of world affairs. He should have had 
actual contact with political life, and actual experience 
in political action. The clinical side of his training 
is certainly as important as that of the physician and 
the teacher. He must have been trained in the methods 
of research and have acquired the investigative atti- 
tude of mind. There is no excuse today for ready 
made standardized procedure in the treatment of dis- 
ease or the care of social ills. Least of all can the com- 
petent politician deal with the problems that he will 
meet by any set of fixed rules. He must be prepared 
to meet every new situation in a spirit of research ask- 
ing first for the facts and then trying to discover what 
course of action they call for. The more he knows 
about precedents and previous practices the better, but 
he must not be the slave of them. The graduate of 
the School of Politics should be a man of scholarship, 
but of scholarship that he knows how to apply to 
practical politics. 

But the School of Politics should do more than 
prepare men for professional service in public life. 
It should also offer to all students of the university 
a knowledge of the facts and principles of political life 
which would dispose them to accept the responsibili- 
ties of citizenship, and sufficient training in practical 
politics to enable them to meet their responsibilities 
effectively. Making a few high-minded politicians it 
ought to make many political-minded citizens. 

When I first began to think about a school of 
this kind about a year ago, I did not think that there 
existed anything of just this character in any American 
university and did not know that anyone was planning 
to establish such a school, though I knew, 4s course, 
that there were departments of Political Science in 
most of our universities. But I soon discovered that 
Johns Hopkins University was endeavoring to raise 
money for a school approximately like what I had in 
mind, and I learned only yesterday in New York that 
another eastern institution has just received a gift to 
start it in the same direction. These are to my mind 
only confirmations of my own strong judgment that 
Schools of Politics are among the pressing needs not 
of American education so much as of American life. 

It may be safely predicted that the graduates of 
such 2 school would not always have an easy time. 
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They would not be prepared to step to the head of their 
profession any more than the graduate of the Law 
School is ready for the Supreme Bench, or the young 
physician able at once to enter upon a lucrative prac- 
tice. They would have to go through their years of 
practical apprenticeship as do the men in any other 
profession. They would be subject to the additional 
disadvantage that the places for which they would be 
prepared are not usually filled on a basis of com- 
petitive examination or wholly on a basis of merit, but 
by political appointment or by election. Progress would 
undoubtedly be slow. Yet I think that we may depend 
on the intelligence of the American people when they 
really see a good thing to avail themselves of it. I 
was told quite recently by a man who is familiar with 
the situation that there has been a perceptible improve- 
ment in the type of man who is appointed to the posi- 
tion of health officer as the number of men com- 
petently trained for this office has increased. I be- 
lieve we might expect the same thing to happen all 
along the line. 

I recognize too that the country has been produc- 
ing men of the kind that I am speaking of without 
any special school. Such men as Theodore Roosevelt, 
and Woodrow Wilson, and Robert Bacon, and my 
own namesake but not relative, in Ohio, Theodore E. 
Burton, and Albert J. Beveridge, and Albert A. Sprague 
are illustrations of this fact. But this does not at all 
prove that we do not need the school. There were 
lawyers before there were law schools, and physicians 
before there were medical schools, and great teachers 
who had never been inside of a school of education. 
But as we have gradually come to see that we cannot 
provide an adequate number of men of high quality 
in these older professions, so in respect to the profes- 
sion of politics I believe we have reached the point 
in American history when we imperatively need a 
school of Politics. 

In one respect I hope that we shall not repeat our 
past experience in these other fields. If any of you 


have read President Eliot’s reminiscences of his life 
as President of Harvard, you know that fifty years 
ago medical education was on an extremely low level, 
so low that the Dean of the Harvard Medical School 
protested against introducing written examinations into 
the school on the ground that most medical students 
could scarcely read or write. I see no reason why the 
school of Politics should repeat this history. It will 
have to develop from small beginnings perhaps, but 
it ought to start upon as high a level as that which the 
best schools of law and medicine and theology have 
now attained. 

Finally may I answer a question which perhaps 
has been in your minds, why I have persistently used 
the terms politics and political, which carry with them 
for many people at least a suggestion of corruption 
and soil, rather than such highly honorable terms as 
statecraft and statesmanship. My answer is that I have 
chosen my terms deliberately, and because I am very 
desirous that this enterprise, when it achieves the stage 
of being an enterprise and not a dream, shall keep its 
feet on the ground. I want it upon a high level, but 
not in the clouds. A number of people were once dis- 
cussing what was the proper length of a man’s legs, 
and not coming to an agreement, they appealed to 
Lincoln, who answered “Well, I have always thought 
that a man’s legs ought to be long enough 
to reach the ground.” A school of Politics must keep 
its feet on the ground. It may have, it must have its 
political philosophy and its political ideals. It must 
not be a training school of political expediency. But 
it must deal with conditions as they are. Its basal 
data must be facts, not theories. It must fit men to 
enter political life with high ideals and purposes, but 
with capacity to serve humanity under the conditions 
of today. 

Such a school, I say again, can render a service 
of unsurpassed value to the life of America of today 
and to the generations to come. I hope it may soon 
be a reality. 





POLITICAL AND ECONOMIC REVIEW 


Judicial Review Versus Doctrinaire Democracy 


By Rornert L. HALE 


HE discussion of the Supreme Court’s position in 

our scheme of government raises some highly 

important questions concerning the doctrine of 
democratic representative government. These ques- 
tions are generally obscured by the heat generated in a 
campaign controversy. Now that the campaign is over 
it is to be hoped that the matter can be considered 
dispassionately and with a more thorough probing of 
the issues involved. It may be well to start with some 
of the more superficial arguments made on each side. 
To begin with, some believers in democratic representa- 
tive government ask of other professed believers in 
the same what place there can be in such a govern- 
ment for a veto power over legislation exercised by a 
non-representative body like a court. To this super- 
ficial query the superficial reply is made that in de- 
claring acts of Congress or of a state legislature un- 


constitutional, the Supreme Court is not exercising 
a veto power at all; it is merely “finding,” as a matter 
of law and of fact, whether the legislation in question 
violates the Constitution, and hence whether it is in 
fact invalid, not whether the Court shall make it so. 
This reply would be apt were it consistent with the 
facts. The theory explains well enough what the Court 
does in holding an act unconstitutional in some cases; 
but not where the Court decides whether or not an 
act contravenes the due process clause of the 5th or 
14th Amendment or the equal protection clause of the 
14th. To ascertain that a particular act has the effect 
of depriving a person of liberty or property is not 
sufficient to demonstrate its unconstitutionality ; for it 
may be that the deprivation was with “due process ot 
law,”” or “within the police power.” And to ascertain 
that a particular act treats a person less favorably than 
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the law treats another is not to demonstrate that the 
act contravenes the equal protection clause; the act will 
be held constitutional it the inequality in treatment 
is the result of a “reasonable classification.” So much 
is well settled law. When a judge holds that a novel 
act of legislation, as to which there is no precedent 
exactly in point, fails within or without the police 
power, or that it is a reasonable or an unreasonable 
classification, is the judge “ascertaining” what the Con- 
stitution says or means on that point? Is he “ascer- 
taining’ whether, as a fact, the legislation comes within 
the police power, and whether the classification is 
reasonable? Are these questions of fact and of exist- 
ing law at all, or are they not rather questions, not of 
what the law is, but of what it shall be? If the Court 
decides one way, the police power will cover this legis- 
lation, if the other, it will not: if the Court so holds, 
the classification will from that time on be, as a matter 
of law, a “reasonable” one; otherwise not. The Court 
is not first ascertaining whether the act is within the 
police power and then deciding accordingly ; it is first 
deciding whether in its opinion the legislation is so 
uncalled for, so “arbitrary,” as to require nullification, 
and then characterizing it as within or without the 
police power. Being within or without the police power 
is the Court’s conclusion of law, not its premise. The 
premises consist of the Court’s opinion not of what 
the law is but of what it ought to be. Under the due 
process clause the Court, where it is not following 
precedent, is performing much the same function as 
that performed by the President when he determines 
whether to sign or to veto a bill; it is considering 
whether the act ought to become law. It is very diff- 
cult to see any practical difference between this and a 
veto power. 

This reasoning applies, it must be remembered, 
only to those clauses of the Constitution the applica- 
tion of which is not clear from the language alone. 
In the New Republic for October 1, appeared an ex- 
tremely able and well informed editorial entitled “The 
Red Terror of Judicial Reform.” It is an editorial 
that ought to be read and pondered by all who are 
in any way interested in the subject. Some of the 
political bearings of the article may offend one’s polit- 
ical sympathies; but that should not prevent a dis- 
passionate examination of the merits of the argument. 
One advantage of reading it after election is that one 
ought to be able to examine the principal part of the 
argument undistracted by personalities or campaign 
loyalties. The article takes for its text in parallel 
columns passages from President Coolidge’s speech of 
September 6 at Baltimore and from Mr. Davis’s speech 
at Dubuque on September 5. It makes the point de- 
veloped above that the Court is doing something dif- 
ferent when it declares that an act violates one of the 
definite rules stated in the Constitution from what it 
does when it declares an act contrarv to the due process 
clause. “Distinctions must be taken,” says the writer, 
“as to the power of the Supreme Court, and the wis- 
dom of the grant of power, in the different classes 
of cases over which the Court has jurisdiction. Under 
the Commerce Clause the Supreme Court maintains 
the equilibrium between states and nation by determin- 
ing when a state has sought to project its authority 
beyond its state lines and when, on the other hand, 
Congress has interfered with the purely domestic con- 
cerns of the individual states. Here is a power that 
must be left with the Supreme Court although its 
exercise is not at all a necessitous deduction of ‘prin- 











ciples’ hidden in the Constitution, to which only the 
Supreme Court has the code. The simple truth of the 
matter is that decisions of the Court denying or sanc- 
tioning the exercise of federal power, as in the first 
child labor case, largely involve a judgment about prac- 
tical matters, and not at all any esoteric knowledge 
of the Constitution. Therefore it is that the decisions 
of the Court must be subjected to relentless scrutiny 
to save them from pedantry and sterility, as the un- 
conscious .rationalizations of the economic and social 
biases of the individual justices. Nevertheless, the 
power of the Supreme Court to mediate between the 
states and the nation in interpreting the commerce 
clause must be left intact.” 

“The next broad class of constitutional provisions,” 

continues the editorial, “which comes before the Court 
involves specific prohibitions upon the legislative power 
both of the states and of Congress and is intended to 
protect individual rights. These guarantees are based 
upon the history of a specific political grievance, or 
they embody a specific limitation of power in the 
formulation of governmental powers which came out 
of the Philadelphia convention. These are the fea- 
tures of the Constitution that Messrs. Coolidge and 
Davis disingenuously dwell upon, because, in their 
judicial construction, they give rise to relatively little 
difficulty. The definiteness of the terms of these spe- 
cific provisions, the definiteness of their history, the 
definiteness of their aims, all combine to limit narrowly 
the scope of judicial review in the rare instances 
where their meaning is called into question. Only 
occasionally is doubt raised as to whether ‘a fact tried 
by a jury’ has been ‘re-examined in any court of the 
United States,’ otherwise than ‘according to the rules 
of the common law’; or whether a tax is ‘laid upon 
articles exported from any state’; or whether a crime 
is ‘infamous’ or whether the prohibition against ‘un- 
reasonable searches and seizures’ is violated. Here, in 
other words, is a part of constitutional law relatively 
easy of application because it allows relatively meagre 
play for individual judgment as to policy. In this 
field, economic and social conflicts play little or no 
part.” 
When it comes to the due process clauses of the 
5th and 14th Amendments and the equal protection 
clause of the latter, the editorial thinks the situation 
is different. “These broad ‘guarantees’ in favor of 
the individual are expressed in words so undefined, 
either by their intrinsic meaning, or by history, or 
by tradition, that they leave the individual Justice free, 
if indeed they do not actually compel him, to fill in the 
vacuum with his own controlling notions of economic, 
social and industrial facts with reference to which 
they are invoked. These judicial judgments are thus 
bound to be determined by the experience, the environ- 
ment, the fears, the imagination of the different 
Justices. For it cannot be too often made clear that 
the meaning of phrases like ‘due process of law,’ and 
of simple terms like ‘liberty’ and ‘property,’ is not re- 
vealed within the Constitution; their meaning is 
derived from without. As a great legal scholar has 
put it, social legislation of the twentieth century is 
declared unconstitutional by putting eighteenth century 
Adam Smith into the Constitution.” 

The New Republic’s remedy, then, unlike La Fol- 
lette’s, is to maintain intact the Court’s power (but 
to keep it subject to constant criticism) in all other 
respects than in respect to the power to hold legislation 
unconstitutional under the due process clauses of the 
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5th and 14th Amendments. These clauses it would 
apparently repeal. “The due process clauses ought to 
go. It is highly significant that not a single constitu- 
tion framed for English-speaking countries since the 
Fourteenth Amendment has embodied its provisions. 
And one would indeed be lacking in a sense of humor 
to suggest that life, liberty or property is not amply 
protected in Canada, Australia, South Africa. By 
eliminating this class of cases the Supreme Court would 
really be relieved of a contentiously political burden. 
It would free itself to meet more adequately ‘the juris- 
diction which would remain and which ought to re- 
main. The Court would still exercise the most delicate 
and powerful function in our dual system of govern- 
ment. To discharge. it wisely, it needs a constant 
play of informed criticism by the professional as well 
as the lay press. This, in turn, implies an alertly 
progressive bar, the product of a lively spirit of legal 
education at our universities, and a public opinion 
trustful of the working of our judiciary because the 
trust is justified by its exercise.” 

This conclusion, it is feared, would be no more 
welcome to the doctrinaire believer in democratic rep- 
resentative government than to the doctrinaire up- 
holder of the Court’s power. To the former a case 
can be made out against any constitutional check on 
the action of the legislature. The case would be made 
out from the following four premises: (1) Legisla- 
tive disputes are based on conflicts of interest. (2) 
Each person is the best judge of whether or not a 
given law will promote his own interests. (3) In 
case of conflict, it is better that the interests of a 
majority be promoted than those of a minority. (4) 
Legislation passed by a representative body, chosen by 
universal suffrage, reflects the wishes of a majority. 
Given these four premises, the conclusion follows 
readily enough that a representative body, chosen by 
universal suffrage, ought to have power to legislate 
at will, unhindered by any Constitution. The difficulty 
is with the premises. No one of them is a hundred 
per cent true, and the errors are probably of sufficient 
importance to require considerable modification in the 
conclusion. 

Let us take them up in order. (1) Legislative 
disputes are not necessarily based on conflicts of in- 
terest. They frequently result from honest differences 
of opinion as to the means likely to promote identical 
interests. Not all differences of opinion as to means 
are mere rationalizations covering up a difference of 
interests. Doubtless rich men whose interest is clearly 
to reduce surtaxes convince themselves rather too easily 
that those reductions are for the interest of the poor 
as well. But many poor men believe the same thing. 
The owner of a protected industry may favor protec- 
tion because it obviously promotes his interest ; the dis- 
pute between him and a free trader may spring from 
a conflict of interests. But the dispute between the 
working man who fears that free trade will cause un- 
employment and the workingman who thinks it will 
have the opposite effect is a dispute over the means for 
promoting a common interest. The promotion of that 
interest depends on the knowledge and judgment of 
the members of the legislative body, not on their rep- 
resentative character. 

(2) Each person is not always the best judge 
of whether a given law will promote his interest. In 
our present complicated economic system he is less 
likely to be the best judge than in simpler days. To 
the extent that political disputes concern means rather 
than conflicts of interest, to that extent are the people’s 


wishes in legislative matters apt to be an unreliable 
guide to their interests. 

(3) In cases of conflict, it is not necessarily better 
that the interests of a majority be promoted than 
those of a minority. It depends on the importance of 
the respective interests. The interest which a minority 
may have in worshipping in their own way or in not 
worshipping at all may well be thought more impor- 
tant to promote than the conflicting interest which the 
majority may have in enforcing conformity of wor- 
ship. Under the La Follette proposal the protection 
of the minority against an oppressing majority would 
lie, not in the courts, but in the conscientious scruples 
individual legislators might feel in obeying their oaths 
of office rather than the wishes of their constituents. 
Under the New Republic plan this would be supple- 
mented by the power of the courts to apply the First 
Amendment. 

How do these considerations apply to the “liberty” 
and “property” interests protected by the Fifth and 
Fourteenth Amendments? At present one can be de- 
prived of these interests by legislation provided the 
deprivation does not meet with such strong disapproval 
on the part of the Supreme Court as to induce that 
body to stigmatize it as “arbitrary” and hence outside 
the police power. Under the La Follette plan these 
interests would receive precisely the same protection 
as today against state legislation; but one could be de- 
prived of them by federal legislation, however strong 
the Court’s disapproval, provided two-thirds of Con- 
gress should wish to characterize them as within the 
police power. It should be noted that in this respect 
Congress would not be violating the Constitution, as it 
would if it voted to prohibt the free exercise of re- 
ligion; for whether a particular deprivation of liberty 
is with “due” or “undue” process is a matter of opin- 
ion, and the effect of the La Follette Amendment com- 
bined with the Fifth would be to make the opinion of 
two-thirds of Congress rather than that of a majority 
of the Court authoritative. Under the New Republic 
plan the interests of “liberty” and “property” would 
receive no protection at all against adverse legislation, 
except such as may be contained in the more specific 
clauses of the Constitution. The question therefore 
arises whether the liberty and property of a minority 
are such important interests that they ought generally 
to be protected against all impairment by legislation 
enacted on behalf of the interests of a majority which 
conflict with them. Even at present, of course, the 
minority’s liberty and property interests do not always 
prevail, for the Court may prefer the interest of the 
majority when that interest concerns health, safety or 
morals. But where the impairment of the minority’s 
liberty or property is for a purely economic interest 
of the majority the Court quite frequently protects the 
liberty and property. It is often assumed that “liberty” 
and “property” are rights which the law accords to all 
alike, or protects for all alike, and that therefore an 
attempt to promote some economic interest of the ma- 
jority at the expense of the liberty or property of the 
minority is an attempt to give the majority more than 
its share of these common rights. The facts are that 
“liberty” in the sense of legal restraint is not accorded 
to all alike and cannot be as long as property is not 
equally distributed—an obviously impractical condition. 
To enforce one man’s property right is of necessity 
to curtail the liberty of everyone else to act in connec- 
tion with the object owned. Yet everyone else has 
property rights which curtail this owner’s liberty. 
Each man’s property right is something different, how- 
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ever, from that of each other man. It is only the 
methods of enforcing the property rights that are alike. 
We do not each have an equal “right of property” as 
we have an equal “right not to be assaulted.” What 
we each have is “a right not to have this particular 
house, situated at number 42 Main Street, entered by 
others” or “this particular hat which I bought at 
Knox’s used by others.” In each case the liberty of 
others is curtailed (i.e. legal duties or restrictions are 
placed upon them), but not the liberty of the owner to 
deal with that particular object. We have liberty with 
regard to our own property, duties with regard to 
that of others. If our own property is large, we have 
a relatively large field of liberty, otherwise if our own 
property is small. If one man’s property yields him a 
large income, and another’s lack of property makes 
him work hard for low pay, the economic importance 
of the legal restraints on the former is slight, while 
the economic importance of the legal restraints on the 
other’s liberty is great. The effect may be to prevent 
the latter from having much of any “liberty” at all, 
in the more significant sense, not of absence of legal 
restraint, but of absence of restraints imposed by the 
will of another or imposed by impersonal circumstance. 
The effect of the complex of legal restraints which 
go under the name of “property rights’ may be to 
compel certain majority groups to obey the behests 
c(t certain minority groups, either as to working or as to 
payments made for food, clothing and shelter. Much 
of the legislation which reaches the Supreme Court 
under the due process clauses is legislation designed 
to promote “liberty” quite as much as to curtail 
it. It is aimed to make a majority more free from the 
control of these conditions by a minority; and in so 
doing it subjects the minority somewhat more to con- 
trol by the majority who benefit by the legislation ; for 
in all economic arrangements there is a certain amount 
of mutual control and submission. As a rule, even 
where the aim is successful, the minority still retains 
more “liberty” than the majority—both in the sense 
of more factual control over their own lives, and in 
the sense of less legal restrictions on their conduct, for 
there usually remains to each member of the minority 
in question a larger field within which he is not thwarted 
by property duties than there is to each member of 
the majority; and the minority still as a rule retains, 
man for man, greater property rights than does the 
majority. Before the legislation “property rights” were 
equal only in the sense that all owners of property had 
the same procedural methods for enforcing their un- 
equal substantive rights, and in the sense that all had 
a “right to acquire” property. The effect of the legis- 
lation, if successful, would be to condition somewhat 
the protection of some of the more important property 
rights, thus partly compensating by one sort of in- 
equality for a greater inequality in the substantive 
rights, and to equalize somewhat the possibility of 
deriving any concrete benefit from the equal but highly 
abstract “rights to acquire.” The legislation, if really 
calculated to accomplish its purpose, deprives some 
persons of their interests in liberty and property not on 
behalf of some totally different and less vital interest 
of the majority; but on behalf of the promotion of the 
same kind of interest in substantial liberty and property 
in the persons of those who very likely have previously, 
and even subsequently, less legal protection of these 
interests than do the minority. While it can be argued 
that the liberty and property interests of those who 
happen to have come to the top, or who have come there 
by striving, ought to receive more protection than the 


similar liberty and property interests of those who 
happen not to have some there, or who have not striven 
sufficiently, that is not the argument which is usually 
made. It is very different from the argument that the 
interests of liberty and property are so very precious 
as not to be sacrificed to any other sort of interests even 
of a majority, unless these others are as important as 
public safety, etc. All this analysis of property has 
been made previously in these columns, but it is so 
unfemiliar as to need restatement. 

These considerations do not dispose of all the argu- 
ments against court review under the due process 
clauses. The faults which have already been noted in 
the first two of the doctrinaire democrat’s premises are 
also in point. Even if the majority’s interests in 
liberty and property, when promoted by social legis- 
lation, should be given preference to the conflicting 
interests of the minority, it does not follow that all 
social legislation of which the majority approves would 
in fact promote its interests. There is room for conflict 
of opinion as to the effect of any given piece of legis- 
lation upon those interests; there is doubt whether 
each voter is the best judge of what the effects may 
be upon his interests. Would it not be better, there- 
fore, if some body of experts, not necessarily of rep- 
resentatives, were to have power to sift out the unsound 
from the sound attempts to promote the majority’s 
interests at the expense of the minority’s? And is not 
that the system which now prevails in this country? To 
that the answer is twofold, namely, (1) The Supreme 
Court rarely attempts to apply to social legislation 
the criterion whether in fact it would help its supposed 
beneficiaries, economically, and (2) the Court’s learning 
and experience is of another type from that required 
for this particular inquiry. The inquiry involves very 
difficult questions of economic theory and interpretation 
of economic facts. Many a property owner doubtless 
performs a function, useful to others as well as to him- 
self; and the income he receives from his ownership 
is frequently essential as an incentive to his continued 
functioning ; moreover, the control his property rights 
give him over labor is frequently essential to such dis- 
cipline as is indispensable to the production of goods. 
Precisely under what circumstances and to what degree 
his income can be cut down without a harmful reaction 
on the beneficiaries of the functions he performs, and 
to what degree control over his labor can be taken from 
him without injurious results to the laborers them- 
selves and to the consumers, are questions of extreme 
difficulty. Perhaps no set of men can claim sufficient 
expert knowledge and training to answer them with any 
assurance. Certainly they are questions totally different 
from those which judges and lawyers are accustomed to 
handle. It is by no means unheard of for legislative 
committees to consult men who have dealt at least 
partially with these questions before framing their legis- 
lation. It has not been the Court’s habit to give as 
much weight to these expert opinions. Yet an argu- 
ment can still be made for court control. If most 
social legislation would in fact injure the very person 
it is aimed to benefit, and if little or none of it would 
cure any crying evil, one might reasonably conclude 
that a process of nullification would prevent more evils 
than it would cure even though the nullification was 
not based on a study of the effects of the legislation. 
If, on the other hand, much of the probable legislation 
would in fact promote the interests of the majority, and 
if some of it were very essential, one might conclude 
that any process of nullification not based on an intelli- 
gent study of the probable effects, would be apt to cause 
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more harm than it prevents. Whether such social legis- 
lation as we are likely to get is more likely to be of the 
one kind or the other, is a matter of opinion. Unfortu- 
nately few of the opinions on either side are based cx 
an informed study of the facts. 

Before leaving the due process clauses, it must be 
recalled that not every deprivation of liberty is made 
on behalf of the economic welfare or of any sort of 
“liberty” of the beneficiaries; some deprivations are 
made on behalf of an interest in intolerance. In such 
cases the interests promoted, though possessed by a 
majority, must appear to many to be less vital than 
the interests impaired. The latter are sometimes pro- 
tected by specific clauses other than the Fifth or Four- 
teenth Amendments, but not always. Sometimes the 
minority interests are very imperfectly protected, even 
now. In this connection the opening paragraph of 
Professor Zechariah Chafee’s illuminating article, 
“Compulsory Confessions,” is significant. (New Re- 
public for November 12) : 

Recent plans for limiting the powers of the United 
States Supreme Court face the vigorous objection that 
the Court’s ability to insure protection to personal lib- 
erty as guaranteed by the Constitution would be seri- 
ously curtailed. In reply, attention is called to the rar- 
ity of decisions upholding personal liberty in compari- 
son with those guarding property. This may be due 
to the relative infrequency of appeals to the Court for 
enforcement of the guarantees of personal liberty rather 
than to any superior regard for property rights, al- 
though the whittling away of freedom of speech in the 
Espionage Act cases is not reassuring. At all events, 
a refreshing attitude is displayed by the opinion in Ziang 
Sung Wan_v. United States, reprinted elsewhere in this 
issue, in which the unanimous Court, speaking through 
Mr. Justice Brandeis, protected a lone Chinaman 
against the District of Columbia police. 

In the particular case referred to, the liberty protected 
was protected, as Mr. Chafee points out, not as a 
matter of constitutional right, but by virtue of a rule of 
common law. It would not have been affected by the 
repeal of the due process clause. Nor would the repeal 
of these clauses affect cases where a specific liberty is 
protected by virtue of some other constitutional limita- 
tion. There may be cases, however, where the Court 
protects a rather important liberty against a conflicting 
interest in intolerance, and protects it solely by virtue of 
the due process clause. The nullification of the state 
laws forbidding the teaching of foreign languages is a 
case in point. The occasional restoration of such a 
liberty as this would have to be sacrificed as part of 
the price to be paid for the removal of judicial restric- 
tions on the legislature's power to extend freedom in 
economic matters to those who need it. 

We have still to deal with the fourth premise of 
the doctrinaire democrat. Legislation passed by a rep- 
resentative body does not always reflect the wishes (let 
alone the interests) of a majority of those affected 
This consideration strengthens somewhat the case for 
court review under the due process clauses. The as- 
sumption hitherto made in this paper is not always true 

that legislation passed for economic purposes is 
nassed because it is thought that it will promote the 
interests of a majority. This is likely not to be the case 
particularly when a particular minority happens to 
have great political influence and when the persons 
adversely affected, though outnumbering those favored. 
still constitute a small fraction of the total electorate; 
or where the adverse effects of the legislation are dif- 
ficult to trace. or the persons adversely affected are 
difficult to organize. 

A legislature elected by the votes of many whose 
interests are not affected by particular legislation is at 


best imperfectly representative of the interests affected 
thereby. But a new legislature cannot be created for 
each bill, nor can any practical plan be devised to limit 
the votes of those whose interests are concerned. Some- 
times, however, some one existing legislative body will 
be more representative than another of the interests af- 
fected by particular legislation. A state legislature may 
more accurately represent the interests of those affected 
by automobile speed laws applicab!e within the state’s 
area than would Congress. Congress, on the other 
hand, may reflect the interests of all those affected by 
a tax on interstate commerce much more perfectly than 
would the legislature of any state through. which the 
traffic flows. Neither body is perfectly representative. 
Perhaps even from the point of view of the doctrinaire 
democrat, no better way can be devised for adjusting 
the competing claims of state and nation than the imper- 
fect devices we have—some general rules and a few 
specific ones stated in the Constitution, with a non- 
representative Court to supplement these rules. But as 
the New Republic insists, the supplementary rulings of 
the Court in this field should be freely criticised—and it 
would be wholesome for the judges themselves to be 
alert to profit by the criticisms. Frequently the con- 
flicting jurisdictional claims come from legislative 
bodies which have no common arbiter. Our Congress 
is not representative of the interests of would-be immi- 
grants from Japan, nor would their parliament represent 
the conflicting interests of Americans. The Mexican 
Congress does not represent the interests of American 
mining companies, or of American consumers, nor does 
ours represent the interests which benefit by radical 
Mexican legislation. In both cases we have competing 
claims to jurisdiction, or to partial jurisdiction, by 
bodies none of which are perfectly representative. 
Would the danger of war be diminished’ if some world 
court had authoritative .:power to decide what body 
should have jurisdiction and to what extent? Or would 
it be essential to provide for the possibility of amending 
the court’s rules, analogous to our power to amend the 
Constitution? Or would it finally be essential to creaic 
some more perfectly representative legislatures, in the 
same manner that we have created a Congress which is 
In some matters more perfectly representative than any 
state legislature? And what international rules would 
form a practicable substitute for our constitutional rule 
which vests control of interstate commerce in oyr Con- 
gress and which prevents individual states from enact- 
ing protective tariffs ? 
Ropert L. Hate. 
Columbia University. 


California Supreme Court Mural 
“In California there are many notable examples of 


mural decoration. The series of murals in the rotunda 
of the State Capitol at Sacramento, the beautiful deco- 
rations in the Public Library, San Francisco, a splendid 
painting in the Savings Union Bank Building, San 
Francisco, and many other, denotes the progress that 
has been made in this branch of art. No one who at- 
tended the Panama-Pacific Exposition but was im- 
pressed by the wonderful examples of mural decoration 
on the walls of courts and corridors, There has re- 
cently been installed on the walls of the Supreme Court 
of California, in the State Building here, a beautiful 
example of mural decoration by Arthur F. Mathews, 
a California artist, whose work in that form of art in 
other public buildings has received notable mention.”— 
San Francisco Recorder. 





SUMMARY OF RECENT SUPREME COURT 
DECISIONS 


Brief Notes on Decisions of Last October Term Not Heretofore Dealt With in the Regular 
Review and Inserted for Purpose of Completing Survey of Tribunal’s Work 
for That Term—Review of Cases Dealt With at Present Term 
Begins in January Issue 


E are printing in this issue a digest of United 
Vf States Supreme Court Decisions, rendered at 

the last October term, which have not been dealt 
with in the regular Review of Recent Supreme Court 
Decisions. This is a result of a suggestion by some 
meinbers of the Bar that it would perhaps be a good 
ides at the end of each term to complete our treatment 
of the list of cases in this manner. The digest this 
month is purely an experiment undertaken to discover 
whether the Bar itself finds itself really interested in 
such a plan or regards it as trespassing on a field al- 
ready well cultivated by others. The Review of Recent 
Supreme Court Decisions will of course continue to 
carry out its original and basic idea, which is to select 
and review cases of special importance and of general 
interest to the profession. 


\RMY,—OPERATING AGAINST THE ENeEMy, In 


United States v. Ferris, 265 U. S. 165 Adv. Ops. 614, 
Sup. Ct. Rep. 487, the Supreme Court reversed the 
Court of Claims wherein judgment had been entered 
for plaintiff, a Lieutenant-Colonel, who had been serv- 
ing as a Colonel during the war in an instruction camp 


in Virginia. A Federal statute allows the pay of the 
superior rank to an officer exercising it “with troops 
operating against an enemy.” The Court held that 
troops in an instruction camp across the ocean from 
the field of war are not “operating against an enemy” 
within the statute. 

ASSIGNMENTS,—Nortice. In Salem Trust Co. v. 
Manufacturers’ Finance Co. ct al., 264 U. S. 182, Adv. 
Ops. 270, Sup. Ct. Rep. 266, the Supreme Court, in 
passing for the first time upon the precise question, held 
that except in case of superior equity, fraud or laches 
with resultant prejudice, the earlier assignment will 
prevail as against a later assignment notwithstanding 
that the later assignee was first to give notice of the 
assignment. The case arose in Massachusetts, where 
the law is clearly to that effect. But the Court (Mr. 
Justice Holmes and Mr. Justice Brandeis dissenting on 
this point) held the matter was one of general law, and 
that the Court was not bound by the Massachusetts 
decision. It accordingly considered English and Ameri- 
can lines of cases, and the general principles of equity 
in reaching its conclusion. The decision applies only 
to cases where the claim of the second assignee rests 
merely upon priority of notice to the debtor, and not 
to cases where the second assignee obtains a legal right 
in good faith and for value. 

Bankruptcy. In Board of Trade of Chicago ¢ 
al. v. Johnson, 264 U. S. 1, Adv. Ops. 319, Sup. Cy 
Rep. 232, it was held that a membership in the Chicago 
Board of Trade passes to the trustee in bankruptcy, 
but the transfer remains subject to the rights of the 
creditor members to object to the sale thereof. The 
Supreme Court of Illinois had held that such a mem- 
bership was not subject to judicial sale, but the Supreme 
Court of the United States held that it passed to the 
trustee, subject to the right of the Board. The language 


of the bankruptcy act required a broader construction 
of the statute than the state decisions would give, and 
hence federal courts could not be concluded by them. 

CARRIERS,— ABANDONMENT OF LiNnEs. Lucking v. 
Detroit & Cleveland Navigation Co., 265 U. S. 246, 
Adv. Ops. 580, Sup. Ct. Rep. 504. Suit was brought 
by a prospective passenger for a mandatory injunction 
to compel the company to continue the operation of a 
line of steamboats between Detroit and Mackinac. The 
Supreme Court affirmed a decree dismissing the com- 
plaint. Mr. Justice Butler held there was no duty at 
common law requiring a common carrier by water not 
to cease to operate its boats, and made it clear that sub- 
division (18) of the Interstate Commerce Act, re- 
stricting the right of carriers to abandon their lines, 
applies only to carriers by rail. 

CAaRRIERS,—BILLs oF LApiInG. Louisville & Nash- 
ville R. R. Co. v. Central Iron & Coal Co., 265 U. S. 
59, Adv. Ops. 503, Sup. Ct. Rep. 441. A coal company 
sold coke to Brooks Company, that, before delivery, 
sold it to the Smelters Corporation. According to the 
instructions of Brooks Company, the seller delivered 
the coke to the carrier for shipment to the Smelters 
Corporation. The carrier brought suit to collect the 
freight charges from the coal company. The Supreme 
Court, in affirming judgment for defendant, held that 
the trial court was justified in finding on the facts that 
the coal company did not assume obligation to pay the 
charges. The coal company did not sign the bill of 
lading, was not described as consignor, and did not ex- 
pressly agree to pay the charges; but the bill of lading 
rather indicated shipment on behalf of Brooks Com- 
pany. 

CARRIERS,—CrossinG Faciuities. In Norfolk & 
Western Railway Co. v. Public Service Commission of 
West Virginia, 265 U. S. 70, Adv. Ops. 501, Sup. Ct. 
Rep. 439, it was held that a State may require a railroad 
to provide suitable facilities to permit the removal from 
its premises of freight carried by it for its customers. 

CARRIERS,—F EDERAL ContTROL. Davis v. Donovan 
et al., 265 U. S. 257, Adv. Ops. 603, Sup. Ct. Rep. 513. 
The owner of a tug injured in a collision filed a libel 
against the Director General operating the N. Y., N. H. 
& H. Railroad. The evidence showed the injury was 
the result of the negligence not of this railroad, but of 
the New York Central, but the trial court entered judg- 
ment for appellant, because the Director General “is 
the same entity that is operating the New York Central.” 
The Supreme @ourt reversed the judgment. Following 
Missouri Pacific R. R. v. Ault, 256 U. S. 554, the Court 
held transportation systems under Federal control were 
separate entities, and that the Director General was in 
court to defend only against a liability asserted because 
of the negligence of agents operating the N. Y., N. H. 
& H. system. 

CARRIERS,—LIMITATION OF LIABILITY. Adams 
Express Co. v. Darden, 265 U. S. 265, Adv. Ops. 589, 
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Sup. Ct. Rep. 502, was a case arising under the first 
Curnmins Amendment (since amended) which nullified 
provisions limiting liability contained in public tariffs 
and in bills of lading. The shipper was allowed to re- 
cover for the full value of race horses lost in transit, 
although the shipping contract recited that the horses 
were valued at not more than $100 each, and although 
the shipper paid the lower rate applicable only to horses 
valued at no more than this sum. 

CARRIERS,—LIMITATION OF LiaApBiLity. In Mis- 
souri Pacific R. R. Co. v. Prude, 265 U. S. 99, Adv. 
Ops. 534, Sup. Ct. Rep. 450, it was held that mere fail- 
ure of a passenger to read a proviso on a through ticket 
limiting the initial carrier’s liability to its own lines, 
cannot overcome the presumption of the passenger’s 
agreement thereto. 

CARRIERS,—SAFETY APPLIANCE Act. New York 
Central Railroad Co. v. United States, 265 U. S. 41, 
Adv. Ops. 484, Sup. Ct. Rep. 436, was a case arising 
under the Safety Appliance Acts (27 Stat. 531, 29 Stat. 
85, and 32 Stat. 943). The question certified to the 
Supreme Court was: “May an interstate carrier law- 
fully operate a car equipped with power brakes past an 
available repair station to destination when its power 
brakes, becoming out of order in transit, have been cut 
out of the power brake system of the train and when 
more than eighty-five per centum of the cars of the train 
are equipped with power brakes controlled by the engi- 
neer of the locomotive?” The answer of the Court was: 
“No, unless [such a car is] placed in the train to the 
rear of all cars having their brakes operated by the 
engineer.” 

CARRIERS,—TAXATION. In Southern Express Co. 
v. Miller, 264 U. S. 535, Adv. Ops. 480, Sup. Ct. Rep. 
421, the Supreme Court upheld the validity of a Mis- 
sissippi statute imposing a privilege tax upon express 
companies, in which the amount was fixed with refer- 
ence to a standard set in another statute classifying 
tracks for purposes of taxation of railroads. 

CARRIERS,—FEDERAL CoNnTROL. Dupont de Ne- 
mours & Co. v. Davis. Adv. Ops. 409, Sup. Ct. Rep. 
364, was a suit by the Director-General of Rail- 
roads to recover certain charges on shipments made 
during federal control. Defendant demurred on 
the ground that the cause of action was barred by 
Sect. 424, Transportation Act, declaring that all 
actions at law by “carriers” for such recovery shall 
be begun within three years from accrual of cause 
of action. The Circuit Court of Appeals, Eighth 
Circuit, reversed judgment sustaining the demurrer. 
On certiorari the Circuit Court of Appeals was up- 
held, the Supreme Court, by Mr. Justice Sutherland, 
holding that the Director-General is not a “carrier” 
as that term is generally used in federal practice. 

CARRIERS,— TRANSPORTATION Act. U.S. e¢ al. v. 
American Railway Express Company, Adv. Ops. 634, 
Sup. Ct. Rep. 560. A paragraph of that section 
of the Transportation Act of 1920, which authorizes 
the Interstate Commerce Commission to establish 
through routing provides that the Commission shall 
not compel a “carrier by railroad” to short haul its 
traffic. The express company brought suits to re- 
strain the enforcement of an order of the Commis- 
sion having this effect with regard to the company. 
The order was held void and an injunction granted 
on the ground that the company was a “carrier by 
railroad” within the meaning of the paragraph re- 
ferred to. On appeal from the District Court for 
the Northern District of Georgia, the decrees were 


reversed. The United Supreme Court by Mr. 
Justice Brandeis, held that the express company 
was not a “carrier by railroad” within the meaning 
of the statute. 

CARRIERS,—TRANSPORTATION Act. In United 
States ex rel. Chicago, New York & Boston Refrigera- 
tor Co. v. Interstate Commerce Commission, Adv. Ops. 
582, Sup. Ct. Rep. 558, a company, which was not 
incorporated as a carrier, was in the business of 
renting to railroads refrigerator cars which re- 
mained under the direction and control of the rail- 
roads. The company sought a mandamus to com- 
pel the Interstate Commerce Commission to apply 
to it the benefit of that section of the Transporta- 
tion Act which guarantees a certain proportionate 
income to “carriers by railroads,” for the six months 
after March 1, 1920. The Supreme Court, in affirm- 
ing a decree dismissing the petition, held that the 
company was not a “carrier by railroad” within the 
meaning of the Act. 

Citizens,—Navy. United States v. Gay, 264 U. 
S. 353, Adv. Ops. 445, Sup. Ct. Rep. 388. The Su- 
preme Court affirmed judgment entered by the Court 
of Claims in favor of appellee for his pay as an officer 
on the retired list of the Navy from May 1, 1916, to 
June 13, 1922. The Navy contended that having re- 
turned to the country of his birth and having lived 
there for more than two years, Gay was presumed to 
be no longer an American citizen and hence was not 
entitled to pay. But the Court pointed out that this 
contention ignored his rights as a Navy officer, and that 
the facts showed his stay abroad had been recognized 
and approved by the Navy Department. 


CiayTon Act,—ConTempt or Court, VENUE. In 
Myers et al v. United States, 264 U.S. 95, Adv. Ops. 


* 306, Sup. Ct. Rep. 272, it was held that a proceeding 


to punish contempt of court under the Clayton Act is 
not a criminal proceeding, but a proceeding sui generis, 
and that hence the venue of such prosecutions is not 
governed by the provisions of the Judicial Code re- 
lating to venue of civil and criminal cases. The Court 
sustained the jurisdiction of a District Court to punish 
such a contempt although the disturbance occurred in 
another division of the district. 

ConFvict of LAws.—WRroONGFUL DEATH STATUTE. 
Atchison, Topeka & Santa Fe Railroad Co. v. Nichols, 
264 U. S. 348, Adv. Ops. 443, Sup. Ct. Rep. 353. A 
husband sued in a Federal Court in California for dam- 
ages for the negligent killing of his wife by a railroad 
in New Mexico. The Supreme Court, in affirming the 
Circuit Court of Appeals, held that this court was right 
in applying a New Mexico statute providing that where 
the negligence of a railroad causes death, the company 
“shall forfeit and pay to the husband, etc., the sum of 
five thousaud dollars.” The Court followed Hunting- 
ton v. Attrill, 146 U. S. 657, in deciding that the law 
was not penal, but in reparation of a private injury, and 
hence could be enforced in the courts of another State. 

CRIMINAL Law,—EMERGENCY FLEET CORPORA: 
TION. United States v. Walter, 263 U. S. 15, Adv. 
Ops. 2, Sup. Ct. Rep. 10. In reversing the Circutt 
Court of Appeals, the Supreme Court held that a fraud 
against the Emergency Fleet Corporation is punishable 
under a Federal statute making it criminal to present 4 
fraudulent claim against “any corporation in which the 
United States of America is a stockholder.” Mr. 
Justice Holmes rejected the contention that the statute 
should be literally construed and was hence beyond the 
power of Congress. The Act was passed with special 
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An indictment charging 
(Haas 


view to the war corporations. 
fraud on the United States was also sustained. 
v. Henkle, 216 U. S. 479, 480). 

CrrMINAL LAw,—Haseas Corpus. United States 
v. Valante, 264 U. S. 563, Adv. Ops. 472, Sup. Ct. Rep. 
411. The Supreme Court reversed an order sustain- 
ing a writ of habeas corpus and discharging Valante 
from custody. The Court held that the substitution 
of another judge for the trial judge to hear the ver- 
dict and impose the sentence was not a jurisdictional 
error. At most it was a defect that could be corrected 
only on writ of error for which habeas corpus was not 
a substitute (Craig v. Hecht, 263 U. S. 255). 

CRIMINAL Law,—Hapseas Corpus, Rodman v. Po- 
thier, 264 U. S. 399, Adv. Ops. 426, Sup. Ct. Rep. 360. 
The Supreme Court, in reversing the Circuit Court of 
\ppeals, held that the District Court was right in re- 
fusing to discharge respondent on habeas corpus. The 
crime was alleged to have occurred within the exclusive 
jurisdiction of the United States, i. e., Camp Lewis. 
There was a difficult question as to whether the Govern 
ment had acquired jurisdiction over the land. This, the 
Court held, could only be determined by the trial court 
Habeas corpus, repeated Mr. Justice McReynolds, is not 
a substitute for writ of error. There was probable cause 
for making respondent answer to the crime charged. 

CRIMINAL LAw,—INFAMouS CrimME. In Brede 


v. Powers, 263 U. S. 4, Adv. Ops. 6, Sup. Ct. Rep. 8. 
the Court, in affirming a dismissal of a writ of habeas 
corpus, held that the National Prohibition Act excludes 
the imposition of hard labor or imprisonment in the 
penitentiary, and a violation for which a fine and sixty 
days in jail is imposed is not an “infamous crime” re- 


quiring presentment or indictment by a grand jury. 

EMINENT Domarn,—Tort LiAsitity oF UNITED 
States. Sanguinetti v United States, 264 U.S. 146, 
Adv. Ops. 281, Sup. Ct. Rep. 264. The Court affirmed 
judgment entered by the Court of Claims for the United 
States in a suit brought on the theory of the taking 
of plaintiff’s land. The construction of a Federal dam 
had caused water to overflow upon plaintiff’s land in 
times of flood more than it otherwise would. The Court 
pointed out there was no ouster, and that the extent of 
permanent impairment or value did not appear. There 
was no direct invasion, but only indirect injury. Lia- 
bility, if any, lay in tort. 

Eourty,—JurispicTion, Pustic Orricers. W/al- 
ton v. Disney et al., 265 U. S. 487, Adv. Ops. 673, Sup. 
Ct. Rep. 628, was a result of the notorious conflict be- 
tween Governor Walton of Oklahoma and the state 
legislative body. The Supreme Court affirmed a decree 
dismissing Walton’s suit to enjoin the prosecution of 
articles of impeachment against him. “A court of 
equity has no jurisdiction over the appointment and re- 
moval of public officers . . . . and particularly are the 
courts of the United States sitting as courts of equity 
without jurisdiction over the appointment and removal 
of state officers.” 

EvipENCcE,—SEARCH AND Seizure. In Hester v. 
United States, Adv. Ops. 507, Sup. Ct. Rep. 445, it was 
held that evidence was admissible which was obtained 
by revenue officers without a warrant who observed de- 
fendant produce a bottle of moonshine whiskey outside 
his dwelling, and who pursued defendant along the 
street and picked up the bottle which he dropped. 

GOVERNMENT LANDs,—PATENTS. Swendig et al. 
v. Washington Water Power Co., 265 U. S. 322, Adv. 
Ops. 574, Sup. Ct. Rep. 496. A power company brought 


suit to enjoin patentees of land from interfering with 
wires strung across the defendants’ land pursuant to a 
Government permit granted prior to the issuance of the 
patents. These, however, were absolute in form. De- 
cree for the company was affirmed. The Court held 
that under the statutes and regulations in force when 
the patents were issued, the issuance of the patents did 
not revoke the permit. 

GOVERNMENT Lanps,—Surveys. United States 
v.State Investment Co. et. al., 264 U. S. 206, Adv. Ops. 
262, Sup. Ct. Rep. 289. The Court, in affirming judg- 
ment, held the District Court did not err in refusing to 
admit as evidence, in a suit to quiet title to patented 
land, public land surveys made subsequent to the patent. 
“A resurvey by the United States after the issuance of 
a patent does not affect the rights of the patentee.” 

GOVERNMENT LANDsS,—WaATERS, EASEMENTS. /de 
et al. v. United States, 263 U. S. 497, Adv. Ops. 201, 
Sup. Ct. Rep. 182, is an interesting example of a rare 
class of cases—civil suits by the United States against 
a citizen. The suit was brought to restrain land owners 
from interfering with a government irrigation project. 
The United States had granted land to defendants, re- 
serving rights of way for ditches or canals, and the 
question was chiefly as to the scope of the easements 
reserved. It was held the easement was such as to 
render legal the work done under the irrigation project. 
It was likewise held that the United States might sub- 
ject to a second use water which had already been once 
used for irrigation. 

Hapeas Corpus,—InpicTMEnts. In Goto et al. 
v. Lane, 265, U. S. 393, Adv. Ops. 651, Sup. Ct. Rep. 
525, certain persons in custody under a judgment of 
conviction for an infamous crime sought release by 
writs of habeas corpus on the grounds that the indict- 
ment was too uncertain by reason of the inadvertent 
use of the disjunctive “or” instead of the conjunctive 
“and,” and that a stipulation at the trial covering this 
inadvertence effected a change in the indictment. The 
Supreme Court decided that these were not such spe- 
cial circumstances which should have required the 
District Court, in the exercise of sound judicial dis- 
cretion, to discharge the petitioners. 

INDIAN Lanps,—Stare Decisis. United States v. 
Title Insurance and Trust Co., 265 U. S. 472, Adv. 
Ops. 671, Sup. Ct. Rep. 621, was a suit brought by the 
United States, as guardian of certain Indians, to quiet 
their “perpetual right to occupy” certain lands included 
in a confirmed Mexican land grant. The question was 
whether the Court should follow an earlier case in 
which an owner of a Mexican grant had successfully 
brought suit against these Indians to quiet his title 
under a confirmation and patent against their claim to 
a permanent right to occupy and use the land. The 
Court was constrained to follow this early adjudica- 
tion by reason of long years of reliance upon the de- 
cision. “It has become a rule of property, and to 
disturb it now would be fraught with many injurious 
results.” 

InpIAN Lanps. Sperry Oil & Gas Co. et al. v. 
Chisholm et al., 264 U. S. 488, Adv. Ops. 392, Supt. Ct. 
Rep. 372. This case involved the validity of an oil 
lease made by a Cherokee Indian of his tribal allot- 
ment with the consent of the Secretary of the Interior. 
An Oklahoma statute provided that for such leases to 
be valid the wife must join with her husband. Here 
the wife did not join. The Court held this provision 
had no application to the lease of the tribal “home- 
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stead” because Congress had reserved full power over 
Indian lands of Oklahoma, and Congress had given In- 
dians power to make oil leases of “homestead”’ allot- 
ments; this power could not be contravened by the 
state law. As to land, however, with regard to which 
there was no Congressional limitation on alienation, the 
state law applied and hence as to this the lease was 
invalid. 

INTERSTATE COMMERCE,—GARNISHMENT. Atchi- 
son, Topeka & Santa Fe Ry. Co. v. Wallis et al., 264 
U. S. 101, Adv. Ops. 532, Sup. Ct. Rep. 469. The 
Court, following Davis v. Farmers’ Codperative Co., 
262 U. S. 312, held invalid as an unreasonable burden 
upon interstate commerce Texas statutes construed to 
permit a citizen and resident of another state to prose- 
cute in Texas, by means of garnishment proceedings, 
a cause of action which arose elsewhere against a rail- 
road corporation of another state, which was engaged 
in interstate commerce, which neither owned nor oper- 
ated a railroad in Texas, and which had not consented 
to be sued there. 

Lire InsurANce. Mutual Life Insurance Com- 
pany of New York v. Hurni Packing Co., 263 U. S. 
167, Adv. Ops. 45, Sup. Ct. Rep. 90. A life insurance 
policy actually executed September 7, 1915, was ante- 
dated as of August 23, 1915. A clause provided the 
policy should become incontestable two years after its 
date of issue. The insured died July 4, 1917. The 
company first asserted a defense to the policy on August 
24, 1917. In affirming judgment for plaintiff in a suit 
on the policy, the Supreme Court held: First, that re- 
solving doubts of construction against the company, 
“date of issue’ must be taken to mean “date expressed 
in the policy,” and, second, that the incontestability 
clause meant not that the policy should be incontestable 
after two years if the insured should live, but incontest- 
able after two years in any event. 

NATIONAL BANkKs. In State of Missouri v. Dun- 
can, 265 U. S. 17, Adv. Ops. 492, Sup. Ct. Rep. 427, it 
was held that Congress may require that national banks 
shall have power to act as executors if state corpora- 
tions competing with them have such power. The 
Supreme Court reversed judgment of the state supreme 
court denying a writ of mandamus to compel a probate 
court to issue letters testamentary to a national bank. 
An amendment to the Federal Reserve Act had in 
effect made such a provision, and the question here was 
whether Congress had power to do so. The Supreme 
Court held it had, on the authority of First Nationa! 
Bank of Bay City v. Fellows, 244 U.S. 416. Mr. Jus- 
tice Sutherland, with whom concurred Mr. Justice 
McReynolds, dissented on the ground this was an at- 
tempt by Congress to restrict the governmental powers 
of a State. 

OBLIGATION OF CONTRACTS,—JUDGMENTS. Tidal 
Oil Co. et al. v. Flanagan, 263 U. S. 444, Adv. Ops. 
212, Sup. Ct. Rep. 197. This was a suit to quiet title 
between prior and subsequent grantees. In a suit 
which the grantor had brought to cancel the former 
deed judgment had gone against him. Defendants, 
claiming under the early deed, contended this judgment 
was conclusive against plaintiff in the present suit. 
Plaintiff, the second grantee, obtained judgment. The 
Supreme Court dismissed the writ of error on the 
ground no substantial federal question was raised. The 
opinion is largely devoted to making clear the still con- 
fusing distinction between cases, such as this, wherein 
it is claimed that a state court judgment alone, and 
without any law, impairs the obligation of a contract, 





and cases where a state law is involved and Article 1, 
Section 10, is really violated. 

OBLIGATION OF CONTRACTS,—JUDGMENTS. Flem. 
ing v. Fleming, 264 U. S. 29, Adv. Ops. 329, Sup. Ct. 
Rep. 246. This, like the preceding, was a case where 
the Supreme Court dismissed a writ of error because a 
judicial, not a legislative impairment of a contract 
obligation was involved. The ingenious contention was 
made, unsuccessfully, that the impairment was legis- 
lative because the subsequent judicial construciion ve- 
came a part of the statute and was in effect a new law 

Patent Law. Thomson Spot Welder Co. v. Ford 
Motor Co., 265 U. S. 445, Adv. Ops. 628, Sup. Ct. 
Rep. 533, held invalid for noninvention the Harmatta 
patent for spot welding. The Supreme Court approved 
the view of the Circuit Court of Appeals that in view 
of the state of the development of the art of welding, 
Harmatta’s idea of small isolated welds did not involve 
invention, but only skill of the mechanic. 

PaTENTS. Theodore A. Heyer, doing business as 
T. A. Heyer Duplicator Company, Petitioner v. Dupli- 
cator Manufacturing Company, Adv. Ops. 79, Sup. Ct. 
Rep. 31, involved the right of substitution for worn 
parts on patented machines. Plaintiff brought suit 
in equity for infringement of patent for improve- 
ments in multiple copying machines. One element 
of the machine involved a band of gelatine to which 
is transferred the print to be multiplied. De- 
fendant made and sold bands of sizes fitted for use 
in plaintiff’s machine. The main question before 
the court was whether purchasers of plaintiff's ma- 
chines have a right to replace the gelatine bands, 
which are exhausted after a limited use and mani- 
festly must be replaced, from any source they 
choose.. The District Court dismissed the bill, the 
Circuit Court of Appeals reversed the decree, and 
the Supreme Court, opinion by Mr. Justice Holmes, 
reversed the decree of the Circuit Court of Appeals. 
This case, where substitution was made of worn 
parts was distinguished from those cases where 
separate articles are sold to be used on the infring- 
ing machine. The court’s construction of the 
bargain was established “on principles of common 
sense applied to the specific facts.” 

PATENTS,—CERTIORARI. Clarence D. Keller and 
Arthur C. Lillie, doing business as Hartford Wind- 
shield Company, Petitioners vy. Adams-Campbell Com- 
pany, Inc., et al., Adv. Ops. 448, Sup. Ct. Rep. 356. 
Plaintiff sued defendant on the Keller re-issue 
patent, granted on the ground that the original 
patent was inoperative to protect the real invention 
due to insufficient claims arising through inadvert- 
ence and mistake. The District Court dismissed 
the bill and the Circuit Court of Appeals affirmed 
the decree. Certiorari was granted by the Supreme 
Court upon allegation of petition, not denied by 
opposing counsel, that the sole question was 
whether one who made and sold articles not cov- 
ered by original patents but embraced by the en- 
larged claims of a subsequent valid re-issue, applied 
for within seven months after original was granted 
has intervening rights giving him immunity for 
what he has made and sold and permanent license 
to make and sell without restriction. Chief Justice 
Taft, after referring to Topliff v. Topliff, 154 U. 5. 
156, as bearing on the case, and commenting on the 
fact that the views of various Circuit Courts of 
Appeals on the scope of intervening rights are not 
entirely easy to reconcile, took up the language 0 
the opinion of the District Court and the Circuit 
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Court of Appeals, and declared that these passages 
show that what the courts really held was that the 
defendants were manufacturing a different inven- 
tion from that of the plaintiffs and so could not, 
and did not, infringe. Such an ordinary patent case 
with the usual issues of invention, breadth of claims 
and non-infringement “this Court will not bring 
here by certiorari unless it be necessary to reconcile 
decisions of Circuit Courts of Appeal on the same 
patent.” The writ was thereupon dismissed. 

Practice,—Eguity, Ancittary Bits. In Hoff- 
man et al. v. McClelland et al., 264 U. S. 552, Adv. 
Ops. 474, Sup. Ct. Rep. 407, the Court affirmed a de- 
cree refusing to entertain a bill filed by attachment 
creditors of the beneficiary of a spendthrift trust, 
brought as ancillary to a suit to construe the will. The 
final decree in that suit had heen enteved, but the Dis- 
trict Court had retained jurisdiction for limited pur- 
poses. But it was held this was not a case where the 
court had jurisdiction to determine incidental claims 
with regard to property in its custody, because the cor- 
pus of the trust had not been impounded by it, the 
trustee having been an appointee of a state court. 

PRACTICE,—JURISDICTION. Transportes Maritimos 
de Estado v. Almeida, 264 U. S. 105, Adv. Ops. 171, 
Sup. Ct. Rep. 236, follows the case of Oliver American 
Trading Co. v. United States of Mexico, 264 U. S. 440, 
reviewed in the May number of the Journat, holding 
that the claim of sovereign immunity does not present 
a question of federal jurisdiction within the meaning of 
Section 238, Judicial Code. 

PrActTicE,—Manpamus. Jn the matter of the 
Skinner & Eddy Corporation, 265 U. S. 86, Adv. Ops. 
540, Sup. Ct. Rep. 446. The Supreme Court granted a 
writ of mandamus to the Court of Claims to restore its 
order dismissing petitioner’s suit against the United 
States. Petitioner dismissed its case, but thereafter the 
Court of Claims restored it and allowed the Govern- 
ment to file a counterclaim. The Supreme Court held 
that the usual ground for refusing to allow a plaintiff 
to dismiss, namely, that defendant has been required 
to bring his case so far he is entitled to affirmative re- 
lief, was here lacking because the Government had filed 
no pleading and presented no counterclaim until peti- 
tioner moved to dismiss eighteen months after the suit 
was filed. 

PRACTICE,—REMOVAL OF Suits, FEDERAL COoN- 
rRoL Act. In Davis v. Slocomb, 263 U.S. 158, Adv. 
Ops. 62, Sup. Ct. Rep. 59, it was held that under the 
Federal Control Act the sole ground for removing an 
action accruing under Federal control but brought 
against the Federal agent is diversity of citizenship. 

PRACTICE,—WrRiT OF PROHIBITION. In the matter 
of Nineteen Barges and Four Towboats, 264 U. S. 389, 
Adv. Ops. 155, Sup. Ct. Rep. 130. The owner of 
certain tugboats, of which the Secretary of War was 
seeking to take possession for the owners’ non-com- 
pliance with a contract, obtained an injunction against 
the Government. The United States then sought a 
writ of prohibition to prohibit the judges of the Dis- 
trict Court from asserting jurisdiction. The Supreme 
Court denied the writ, holding that prohibition is a 
remedy of exigency, and will not lie where the right of 
appeal affords timely and adequate relief from an erro- 
neous decision. 

PRACTICE ON AppEALs. United States & Cuban 
Allied Works Engineering Corporations v. Lloyds, etc. 
265 U. S. 454, Adv. Ops. 703, Sup. Ct. Rep. 614. The 





Court, following McMillan Co. v. Abernathy, 263 U.S. 
438, (reviewed in the May, 1924, number of the Jour- 
NAL), remanded a case to the Circuit Court of Appeals 
because of the failure to sue out a writ of error until 
after the expiration of three months from the entry of 
the order by the District Court. 

PRACTICE OF APPEALS,—Costs. In Newton et al. 
v. Consolidated Gas Company of New York, 265 U. S. 
78, Adv. Ops. 389 Sup. Ct. Rep. 401, it was held first, 
that the rule forbidding appeals from decrees for costs 
applies to cases where only the amount to be fixed is 
in issue, and not to cases where the covrt assumes the 
power to assess as costs expenditures of a sort not 
legally assessable as such; and second, that premiums 
for bonds paid by a party litigant to preserve his rights 
and save him from loss can be taxed as costs against 
the defeated party. Here the bonds were furnished by 
a public utility in lieu of impounding with a master 
sums collected above a gas ratc in litigation as con- 
fiscatory. 

ProuiBiTion,—Practice. In Gnerich v. Rutter, 
265 U. S. 388, Adv. Ops. 649, Sup. Ct. Rep. 532, it 
was held that in a suit brought to restrain the Federal 
prohibition director from giving effect to a particular 
restriction embodied in a permit authorizing certain 
pharmacists to sell intoxicating liquors, the Commis- 
sioner of Internal Revenue is a necessary party. “The 
prohibition commissioner and the prohibition director 
are mere agents and subordinates of the Commissioner 
of Internal Revenue.” 

Pustic Utiriries,—RATE REGULATION, VALUA- 
TION. Pacific Gas & Electric Co. v. San Francisco, 265 
U. S. 403, Adv. Ops. 640, Sup. Ct. Rep. 531. The 
Supreme Court, Mr. Justice Brandeis and Mr. Justice 
Holmes dissenting, reversed a decree of the District 
Court affirming a master’s report in a suit brought by 
a gas company to prevent the enforcement of rate 
regulation ordinances. The Court, by Mr. Justice Mc- 
Reynolds, held that the master was wrong in refusing 
to consider certain patent rights. It appeared that by 
acquiring these rights certain property of the company 
became obsolescent, but the company was enabled to 
manufacture at a lower cost. Under the theory of the 
master, the operating plant, made capable of producing 
gas at smaller cost, was declared less valuable than be- 
fore, and the rate-regulating authorities therefore low- 
ered the rate-base and so prevented the company from 
reaping any benefit from the change. The Court held 
the demonstrated worth of the new element should have 
been considered in valuation. 

REAL PROPERTY,—ADVERSE Possession. In Guar- 
anty Title & Trust Corporation v. United States, 264 
U. S. 200, Adv. Ops. 276, Sup. Ct. Rep. 252, it was 
held that title to land may result from adverse pos- 
session for the statutory period, to one who openly 
claims ownership though he has no color of title. The 
Supreme Court affirmed judgment entered for the 
adverse possessor in its suit against the Government for 
compensation, the land having been taken for a naval 
base. The previous owner intervened in the suit. The 
plaintiff had taken possession, made improvements, and 
leased the property. Its “assertion of ownership was 
unequivocal, emphatic and public.” 

Res Jupicata. In Supreme Lodge, Knights of 
Pythias v. Meyer, 265 U. S. 30, Adv. Ops. 486, Sup. 
Ct. Rep. 432, the beneficiary of a mutual benefit 
society’s life insurance certificate brought suit in a Ne- 
braska court to recover the insurance. The assured 
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had refused to pay an increase in dues 
on the ground that the society was not 
operating under a representative form of 
government as required by a Nebraska 
statute. The society contended that a 
decree of a Federal District Court of 
Indiana establishing the enforceability of 
the increased rates was binding as res 
judicata upon Meyer. But the Supreme 
Court held it was not binding, because 
even if Indiana and Nebraska statutes 
were alike, it was within the competency 
of the Federal Court to construe the 
Indiana statute in one way, and it was 
equally within the competency of the 
Nebraska Supreme Court to construe the 
Nebraska statute an opposite way; and, 
“since the construction becomes part of 
the statute and is to be read as though in 
its text, in the one case as in the other, 
the result is that they are, in effect, not 
the same, but different statutes.” 

Sates. In TIilinois Central Railroad 
Co. v. United States, 265 U. S. 209. Adv. 
Ops. 612, Sup. Ct. Rep. 485, it was held 
that with regard to a shipment of goods 
to the United States Government, pro- 
visions in the contract for final inspection 
at the point of delivery could not be in- 
voked to nullify a specific provision under 
which the title passed to the United 
States by delivery at the initial point of 
shipment to the carrier as agent. Hence 
land-grant rates were applicable and the 
railroad could not recover on the basis of 
ordinary commercial rates. 

SpeciAL AssESSMENTS. In Butters et 
al. v. City of Oakland et al., 263, U. S. 162, 
Adv. Ops. 43, Sup. Ct. Rep. 62, a property 
owner unsuccessfully raised a number of 
objections to the constitutionality of a 
special assessment proceeding under the 
California statutes. One contention was 
that the assessment was not according 
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to benefits because the board, in review- 
ing the assessment, decided that the assessment on 
certain property was too high, and distributed the 
excess upon all the property in the district. The 
Court held the assessment was not therefore illegal, 
the board having expressly found that the assess- 
ment as finally made was in accordance with the 
benefits. 

TAXATION,—INDIAN Lanps. McCurdy et al v. 
United States, 264 U. S. 484, Adv. Ops. 402, Sup. Ct. 
Rep. 345, arose under a statute exempting from taxa- 
tion for three years lands held for Indian allottees ex- 
cept where the allottee dies. It was held that the death 
of the allottee before the execution of a deed did not 
make the land taxable as of the year in which the deed 
was executed, where it was impossible to ascertain, as 
of the taxing date, what lands were surplus (not home- 
stead) and subject to taxation. 

Water Ricuts,—Res Jupicata. In Idaho Irriga- 
tion Co., Ltd. et al., v. Gooding et al., 265 U. S. 518, 
Adv. Ops. 665, Sup. Ct. Rep. 618, the landowners 
brought suit to restrain an irrigation company from 
making further contracts for the sale of water rights, 


on the ground that the available water was insufficient 
to irrigate the land for which water rights had been 
sold. The Court rejected the contention of the com- 
pany that the issuance to the State, under the Carey 
Act, of a patent to the lands by the Secretary of the In- 
terior constituted a determination binding on the indi- 
vidual water right owners that an ample supply of 
water was available for the entire tract. The water 
right owners, not being parties to these proceedings, 
were not bound by them. 

Witts,—Contests, BurDEN OF Proor. In Bros- 
nan et al. v. Brosnan, 263 U. S. 345, Adv. Ops. 132, 
Sup. Ct. Rep. 117, the Court, following an earlier case 
(Leach v. Burr, 188 U. S. 510), held that in the Dis- 
trict of Columbia, under a caveat to a will, challenging 
the mental capacity of the testator, whether before or 
after the will has been admitted to probate, the burden 
of proof on the issue whether the testator at the time 
of executing the will was of sound and disposing mind 
and capable of executing a valid deed or contract, is 
upon the caveator. 
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OPINIONS OF THE INTERNATIONAL COURTS 





A Department in Which Will Be Reviewed Current Decisions of These Tribunals With Spe- 
cial Attention to the Opinions of the Permanent Court of International Justice 





By Man.ey O. Hupson 


Bemis Professor of International Law at Harvard University 


The Mavrommatis Palestine Concessions—Second 
Judgment of the Permanent Court of 
International Justice* 

Under the mandate for Palestine, the Court has juris- 
diction of a case brought by Greece against Great Britain 
notwithstanding the latter’s objection. 


On May 13, 1924, the Minister of the Greek Re- 
public at The Hague filed with the Registrar of the 
Permanent Court of International Justice an applica- 
tion instituting a proceeding against the British Gov- 
ernment, seeking a declaration that the Government of 
Palestine and consequently the Government of His 
Britannic Majesty had wrongfully refused to recognize 
rights possessed by a Greek subject, Mavrommatis, and 
praying a judgment for £234,000, with interest, as the 
amount of damage suffered. The Greek Government 
acted in reliance on Article 26 of the British Mandate 
of Palestine, by which the mandatory agreed that any 
dispute with a member of the League of Nations relat- 
ing to the interpretation or application of the provi- 
sions of the mandate, if it could not be settled by nego- 
tion, should be submitted to the Permanent Court of 
International Justice. On May 23, the Greek Govern- 
ment filed its Case. The Greek Government designated 
M. Caloyanni to act as National Judge, since no Greek 
national is included among the regular judges of 
the Court. 

On June 3, 1924, the British Government informed 
the Court of its preliminary objection that the Court 
had no jurisdiction to entertain the proceedings, and 
formal objection to that effect was filed on June 16, 
together with the British Government’s preliminary 
Counter-Case. On June 30, the Greek agent filed a 
reply to the British preliminary Counter-Case concern- 
ing the Court’s jurisdiction, requesting that the Court 
dismiss the British objection and reserve the suit for 
judgment on its merits. On July 15 and 16, oral argu- 
ments were addressed to the Court in public session by 
Professor Politis, counsel for the Greek Government, 
and by Sir Cecil J. B. Hurst, K.C.B., K.C., agent for 
the British Government. On August 30, 1924, the 
Court handed down an opinion upholding the British 
contention in part, but dismissing it in part, and reserv- 
ing the latter part of the suit for judgment on the 
merits. From this opinion, Lord Finlay and Judges 
Moore, de Bustamante, Oda and Pessda dissented. So 
that it is by a vote of seven to five that the Court took 
jurisdiction of a part of the Greek case and instructed 
the President to fix the times for deposit of further 
documents of the written proceedings in accordance 
with Article 33 of the Rules of Court. 

The alleged Mavrommatis concessions relate to 
public utilities in Palestine and antedate the present 
regime in that country. They fall into three groups: 
the first group, relating to the construction and opera- 
tion of electric tramways and to the supply of electric 
light and power and of drinking water in the city of 
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Jerusalem, were definitely concluded with the Turkish 
authorities on January 27, 1914, and some steps had 
been taken toward realizing their purpose. The second 
group, relating to the construction and operation of 
electric tramways and the supply of electric light and 
power and of drinking water in the city of Jaffa as 
well as to the irrigation of the gardens of Jaffa from 
the waters of El-Hadja, depended on the effect of cer- 
tain agreements of January 27, 1914, which were 
alleged to have been converted into concessions on 
January 28, 1916, though without the confirmation then 
required by Ottoman law. The third group, relating 
to the irrigation of the Jordan valley, depended on a 
verbal agreement of 1911 which was never confirmed 
by a definitive contract owing to the outbreak of war 
which prevented the assembling of the Parliament. 
The claim as to this third group was abandoned by 
the Greek Government in the Case which it presented. 

By Article 36 of its Statute, the Court has juris- 
diction to hear and determine “all cases which the Par- 
ties refer to it and all matters specially provided for 
in Treaties and Conventions in force.” It was agreed 
in this case that the British Mandate for Palestine, 
which was conferred on the British Government by 
the Council of the League of Nations on July 24, 1922, 
and which came into force on September 29, 1923, falls 
into the category of such treaties and conventions, and 
the British Government did not impeach the method 
by which the proceedings were initiated. The Mandate 
provides (Article 26): 

The Mandatory agrees that, if any dispute whatever 
should arise between the Mandatory and another Member 
of the League of Nations relating to the interpretation or 
the application of the provisions of the Mandate, such dis- 
put, if it cannot be settled by negotiation, shall be sub- 
mitted to the Permanent Court of International Justice 
provided for by Article 14 of the Covenant of the League 
of Nations. 

Three questions arose, therefore, with regard to 
the Court’s exercise of jurisdiction: (1) Had a dis- 
pute arisen between Great Britain as Mandatory and 
another member of the League of Nations? (2) If 
so, has it proved to be a dispute which “cannot be set- 
tled by negotiation?” And (3) does the dispute re- 
late “to the interpretation or the application of the 
provisions of the Mandate?” In addressing itself to 
these questions, the Court was mindful of the fact 
“that its jurisdiction is limited, that it is invariably 
based on the consent of the respondent and only exists 
in so far as this consent has been given.” 

The Court answered the first question in the af- 
firmative. While this case was originally a dispute 
between Mavrommatis and Great Britain, it “entered 
the domain of international law and became a dispute 
between two States” when the Greek Government took 
up the case. “By taking up the case of one of its sub- 
jects and by resorting to diplomatic action or inter- 
national judicial proceedings in its own behalf, a State 
is in reality asserting its own rights.” 

The Court then proceeds to answer the second 
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question in the affirmative. The Court recognizes 
“that before a dispute can be made the subject of an 
action at law, its subject matter should have been 
clearly defined by means of diplomatic negotiations.” 
Certain correspondence had taken place, which the 
Court finds to amount to fruitless negotiations. It 
was thought by some members of the Court that these 
communications were too few, too brief and too infor- 
mal to be called negotiations. But in the opinion of 
the majority “negotiations do not of necessity always 
presuppose a more or less lengthy series of notes and 
despatches.” ‘The correspondence between Mavrom- 
matis and the British Government had defined the 
points at issue, and after that “it would be incompatible 
with the flexibility which should characterize interna- 
tional relations to require the two Governments to 
reopen a discussion which has in fact already taken 
place.” 
The Court then proceeded to inquire whether the 
dispute “falls to be decided by application of the clauses 
of the Mandate.” It was unwilling to say that mere 
reliance by the Greek Government on the terms of the 
mandate gave the dispute such character. Here the 
Tunis-Morocco opinion was carefully distinguished. 
The Court proceeded to a critical examination of Arti- 
cle Il of the Mandate, on which the Greek Govern- 
ment was relying. The Mavrommatis concessions do 


not come under Article II, but the questio: «rose 
whether certain other concessions, cover at least a 
part of the same ground, were violative o: ts pos- 


sessed by Mavrommatis. A conne:tion between the 
two sets of concessions had been admitted by the Brit- 
ish suggestion to Mavrommatis that he come to some 
understanding with Rutenberg and with the Zionist 
Organization. The Court found that the Rutenberg 
concessions fall within the scope of Article II of the 
Mandate. But that Article conferred a power on the 
Palestine Administration only “subject to any inter- 
national obligations accepted by the Mandatory.” This 
called for a consideration of Protocol XII annexed to 
the Treaty of Lausanne, of July 24, 1923. This Pro- 
tocol was brought into force on August 6, 1924, dur- 
ing the period of the Court's deliberations on this case. 
It prescribes the recognition of all concessions that 
had been created by the Turkish authorities prior 
to October 29, 1914. This provision is sufficient to 
bring the first group of Mavrommatis concessions (the 
Jerusalem concessions) under Article II of the Man- 
date, so as to confer jurisdiction on the Court, since 
these concessions were concluded prior to that date. 
But it does not similarly place the second group of 
concessions (the Jaffa concessions) within the reach 
of Article II, for they are subsequent to October 29, 
1914. Whether the Protocol keeps alive the Jaffa 
concessions is not a question for the Court to deter- 
mine, for “the Court is not competent to interpret 
and apply, upon a unilateral application, that Protocol 
as such, for it contains no clause submitting to the 
Court disputes on this subject.” 

The Court therefore concluded that the dispute 
as to the Jerusalem concessions had to be decided on 
the basis of Article II of the Mandate and hence fell 
into the category of disputes for which Great Brit- 
ain has accepted the compulsory jurisdiction of the 
Court; but that the dispute as to the Jaffa concessions 
had no connection with Article I] of the Mandate and 
therefore did not fall into that category. 

The Court then proceeded to consider whether 
this conclusion was in any way modified by the fact 
that the Protocol XII, annexed to the Treaty of Lau- 








sanne, came into effect only on August 6, 1924, after 
the present proceedings had been instituted. Even 
if a different decision would have been necessary had 
the Protocol not been brought into force, the Court 
would not now feel justified in dismissing the suit. 
Its jurisdiction being international, it “is not bound 
to attach to matters of form the same degree of impor- 
tance which they might possess in municipal law.” 

When the judgment of the Court was announced, 
the British Agent asked that the time-limit for filing 
the British Counter-Case be fixed as January 1, 1925 
Note was taken of this request, and it seems probable 
that the case may be considered on its merits when 
the Court meets for its regular session in June, 19235. 

The case is notable for many reasons. The opin- 
ions constitute an important contribution to the law 
governing the Court’s jurisdiction, and the large 
amount of “compulsory” jurisdiction possessed by the 
Court may be exercised more easily and expeditiously 
in the future. The ultimate decision of the case on 
its merits should further contribute to the international 
law applicable to the power of a mandatory within its 
mandated territory. 














The Monastery of Saint-Naoum and The Albanian 
Frontier—Ninth Advisory Opinion of the Per- 
manent Court of International Justice® 

By a decision of the Conference of Ambassadors of De- 
cember 6, 1922, the Principal Allied Powers exhausted the 
mission contemplated by a Resolution of the Assembly of 
the League of Nations of October 2, 1921, with respect to 
the frontier between Albania and the Kingdom of the Serbs, 
Croats and Slovenes at the Monastery of St. Naoum. 


Albania was created an independent state by the 
Powers in 1913. The Treaty of London of May 17/30, 
1913, reserved to the Great Powers the task of set- 
tling her frontiers, and a Conference of Ambassadors 
sat for this purpose in London in that same year. The 
task had not been completed, however, when the war 
put an end to it. In 1919, the Peace Conference re- 
sumed the responsibility. After her admission as a 
Member of the League of Nations in 1920, Albania } 
sought the assistance of the Council and Assembly of 
the League, and on October 2, 1921, the latter body 
by a unanimous vote left the task of further defining 
her boundaries to the Princpal Allied Powers and 
recommended that Albania accept their decision. A 
Commission of Enquiry was sent to Albania by the 
League, and a Delimination Commission was des- 
patched there by the Conference of Ambassadors of 
Paris. Both of these commissions encountered diffi- 
culties which had arisen over the Albanian-Jugo-Slav 
boundary in the region of the Monastery of Saint- 
Naoum. 

These difficulties came before the Conference of 
Ambassadors at Paris as the body through which the 
Principal Allied Powers effect joint action, and both 
Albania and the Serb-Croat-Slovene State stated their 
contentions at great length. The Conference of Am- 
bassadors also had before it the opinions of each of 
the members of the Delimination Commission. {[t pro- 
ceeded to a decision on December 6, 1922, allocating 
the Monastery of St. Naoum to Albania. Five months 
later, the Jugo-Slav Government sought a revision of 
this decision and after protracted negotiations the Con- 
ference decided, on June 4, 1924, to submit two ques- 
tions to the Council of the League of Nations: (1) 
Have the Principal Powers exhausted their mission 


























































_2. Publications of the Permanent Court of International Justice, 
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by the decision of the Conference of December 6, 
1922? And (2) If not, what solution should be 
adopted as to the frontier at this spot? 

On June 17, 1924, the Council of the League of 
Nations decided to request an advisory opinion from 
the Permanent Court of International Justice on the 
following question: 

Have the Principal Allied Powers, by the decision of 
the Conference cf Ambassadors of December 6, 1922, ex- 
hausted, in regard to the frontier between Albania and the 
Kingdom of the Serbs, Croats, and Slovenes, at the Mon- 
astery of Saint-Naoum, the mission, such as it has been 
recognized by the interested Parties, which is contemplated 
by a unanimous Resolution of the Assembly of the League 
of Nations of October 2, 1921? 

Various documents were submitted to the Court 
with this request, and both the Albanian and Serb- 
Croat-Slovene Governments submitted briefs. Oral 
arguments were addressed to the Court on July 23, 
1924, by M. Spalaikovitch on behalf of the Serb-Croat- 
Slovenve Government, by Professor Gilbert Gidel of 
the University of Paris on behalf of the Albanian Gov- 
ernment and by M. Kapsambelis on behalf of the Greek 
Government. On September 4, 1924, the Court handed 
down a unanimous opinion to the effect that the Prin- 
cipal Allied Powers have exhausted their mission by 
the decision of December 6, 1922. This means that 
the allocation of the monastery of Saint-Naoum to 
Albania was definitive, and the result will probably 
not be upset by the Conference of Ambassadors. 

The Court found it clear that the Conference of 
Ambassadors is the authorized agent of the Principal 
Allied Powers whose competence in these premises had 
been recognized by Albania, by Greece, and by the 
Serb-Croat-Slovene State. Reference is made to the 
Jaworzina opinion as establishing the “general legal 
considerations determining the nature and effects” of 
the decisions of the Conference in matters of this kind. 


The Conference had stated the various reasons for its 
allocation of the Monastery to Albania. The Protocol 
of London of 1913 had specified that the western and 
southern shore of Lake Ochrida “from the village of 
Lim to the Monastery of Saint-Naoum” should form 
part of Albania, leaving it an open question whether 
the Monastery should be in Albania or not. The Con- 
ference of Ambassadors was therefore compelled to 
decide the question. 

The Jugo-Slav contention that the Monastery had 
been allocated to Serbia in 1913 was carefully exam- 
ined by the Court which concluded that “the docu- 
ments placed before it and the arguments adduced on 
this point do not suffice to prove that the Conference 
of Ambassadors was mistaken in holding that the 
Albanian frontier at Saint Naoum had not been defi- 
nitely fixed in 1913.” The Court was unable to find 
that any principle had been established in 1913 to the 
effect that “all disputed areas on the borders of Alba- 
nia and Serbia containing Christian orthodox sanctu- 
aries of nationol or historical importance, which during 
the Baikan Wars had been redeemed from Mussulman 
domination should be allocated to Serbia.” 

The decision of December 6, 1922, was also at- 
tacked on the ground that it had been reached on 
erroneous information and without regard to certain 
essential facts. The Court found that such was not 
the case, without committing itself to the possibility 
of any action if the facts had turned out to be other- 
wise. It failed to find, also, that any riew facts had 
been brought to light which were not known to the 
Conference of Ambassadors at the time of its decision. 

The opinion was read at a public session of the 
Court at the Peace Palace at The Hague on Septem- 
ber 4, 1924, and thereafter a copy of the opinion was 
forwarded to the Council of the League of Nations. 
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Il. What England Has Done to Support Lawyer’s Duty 


to Public 


By Henry Upson Sims 


SSUMING then that we have found in Roman 

social history the origin of the peculiar duty 

which the Bar was supposed to owe toward 
society, let us return to England to see if any course 
was pursued in the early days of the Bar which tended 
to aid and uphold the maintenance of such professional 
ideals. 

The English have always been an exceptionally 
practical people; and since history does not reveal to 
us that they always planned the successes which have 
so often followed their many social reorganizations, we 
cannot but attribute their seemingly wonderful fore- 
sight merely to a characteristic racial balance which 
may be identified without more as common sense. It 
was doubtless nothing but common sense which di- 
rected the English lawyers who took charge of the 
courts after the final withdrawal of the ecclesiastical 


scholars of the Pope, to organize the body of young 
common law students into institutions, separate and 
apart from the universities, set up in the inns of court. 
It was doubtless nothing but common sense which fur- 
ther directed these lawyers for their own protection to 
prepare for themselves a wall of exclusion against the 
masses by setting up in these inns a standard of living 
so costly as to shut out from them any but the sons of 
the wealthy nobility. It was doubtless common sense 
which prompted the founders and benchers of the inns 
to assimilate those societies to certain mediaeval insti- 
tutions whose peculiarly exclusive rights and privi- 
leges had already been recognized. 

Between the Norman conquest and Edward the 
First, the Trade guilds had been organized—trade or- 
ganizations, the source of which is dim, but the purpose 
of which as developed in the guild merchant of the 
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Middle Ages, was to protect the trade of the smaller 
towns for the members and to exclude strangers.’ 

“The lawyers like other men, had grouped them- 
selves in guilds, or guildlike Fellowships. The fellow- 
ship acquired property ; it was not technically incorpor- 
ate, but made use of the thoroughly English machinery 
of atrust. Behind a hedge of trustees it lived an auton- 
omous life, unhampered by charters or statutes.” . . 
“The craft guild regulated apprenticeship ; it would pro- 
tect the public against incompetent artificers, and its 
own members against unfair competition. So the fellow- 
ship of lawyers. In course of time a lengthy and 
laborious course of education of the medieval sort had 
been devised. He who had pursued it to its end re- 
ceived a call to the bar of his inn. This call was in 
effect a degree. Like the doctor or master of a univer- 
sity, the full blown barrister was competent to teach 
others, and was expected to read lectures to students. 
But further, in a manner that is still very dark, these 
societies had succeeded in making their degrees the 
only steps that led to practice in the King’s Court.” * 

This exclusive right to call to the Bar remains the 
privilege of the Inns of Court today. And if the 
extended preparatory course of legal study required of 
the students in the Inns during the fifteenth century, 
as explained and extolled by Sir John Fortescue,’ has 
degenerated into attendance upon seventy-two dinner 
parties during three years, as seems to be the only abso- 
lute requirement today,‘ the high standard of observ- 
ance by the present English Bar of the obligations of 
the profession,® is a tribute to the success of the policy 
of exclusion in the past, rather than evidence against 
the necessity for such a policy today. The most effec- 
tive sort of exclusiveness is the exclusiveness based 
upon the common consent of society and the caste pride 
of those inside the exclusive bounds; and when once 
established in England such conditions, though no 
longer well protected, do not break down rapidly as in 
America. Moreover the courses of lectures at the Inns 
of Court though apparently not prescribed to the stud- 
ents, are being rapidly enlarged. 

But while this historic policy of protecting the 
bar seems to be traceable primarily to the persistent 
efforts of the English Bar itself, it must not be over- 
looked that the efforts of the bar to protect itself were 
not without the cooperation of the crown. The most 
frequently traversed path to a peerage has always been 
through success at the Bar. Mr. John Maxcy Zane, in 
his “Five Ages of the Bar,” points out that “while 
great soldiers are represented in the House of Lords, 
by the Dukes of Marlborough and Wellington, the Mar- 
quis of Anglesey, Viscounts Hardinge, Wolsley, and 
Kitchener, the Lords Napier of Magdala and Ragland ; 
while great admirals are represented by Earl Nelson, 
the Earl of Effingham, and Earl Howe, Viscounts Ex- 
mouth, St. Vincent, Bridport, and Torrington, and 
Lords Rodney and Vernon, the representatives of law- 
yers almost fill the benches of the Lords.’”* 





1. Charles Gross, in XII Ency. Britt. 11th Ed. 14, Tit. “Gilds.” 

2. F. M. Maitland in IX Ency. Brit. 11th Ed. 603 

8. Laudibus Legum Angliae. 

4. See “Admission to the Bar in Great Britain,” a paper by Edward 
S. Cox-Sinclair, of Gray’s Inn, Barrister-at-Law, Reports of Am. Bar 
Acsn. for 1910, p. 811; also “Preserving the Professional Ideal in Eng- 
land,” a paper by Harold D. Hazeltine, Esq., Reports of Am. Bar Assn. 
for 1914. p. 312. 

5. Suspensions or disbarments, while not unprecedented, are rare. 
Hazeltine, ubi supra. See also paper by Wilfred Bovery, Esq., of the 
Inner Temple, and of the Bar of Montreal, on “The Control Exercised 
by the Inns of Court over Admission to the Bar in England.” Reports 
of Am. Bar Assn. for 1913, p. 767. 7 

6. Select Essays on Anglo-American Law, Vol. I. This resumé 
was written about 1907. 





Kansas State Bar Meets 


The Bar Association of the State of Kansas held 
its 42nd Annual Meeting on the 24th and 25th days 
of November, 1924, at Independence, Kansas. Presi- 
dent James A. Allen of Chanute, Kansas, delivered the 
President’s annual address upon the subject, “The 
Responsibility Is Individual.” 

The Committee on the Amendment of Laws with 
Judge Thomas E. Elcock of Wichita, Kansas, Chair- 
man, and the Committee to Revise the Criminal Code 
with Judge W. C. Harris as Chairman, submitted to 
the Association a large number of legislative changes 
which were deemed necessary. These reports brought 
on a lively discussion and certain suggested changes 
were approved by the Association. It is hoped that 
these can be taken up at the coming session of the 
Legislature and enacted into law. 

Another important matter which was decided upon 
by the Association at the suggestion of F. Dumont 
Smith of Hutchinson was that an effort be made in the 
coming year to integrate the work of the various com- 
mittees of the State Bar Association with similar work 
in the American Bar Association, with particular refer- 
ence to the American Citizenship Committee. 

On the afternoon of the 24th the Association lis- 
tened to ar address by Tom Lillard of Topeka on the 
subject of “The Trial of the Seven Bishops,” a most 
interesting and instructive paper. On the evening of 
November 24th the Association and the citizens of In- 
dependence listened to an address by the Honorable 
G. B. Rose of Little Rock, Arkansas, which was ex- 
ceedingly interesting and an address which was very 
much appreciated by all who were in attendance. 

Probably the most important piece of work taken 
up by the Association was the re-approval of the con- 
vention plan for nomination of judges, which had pre- 
viously been before the Association at its Meeting in 
1922, but which was not taken up before the State 
Legislature at its succeeding session due to the neces- 
sity of the concentration of the effort of the Bar in 
putting across the revision of the Statutes which was 
before the Legislature at that session. A special com- 
mittee was appointed to bring this convention plan 
before the Legislature, and it is hoped that it will be 
enacted into law and be instrumental in placing the 
best judicial timber in the State upon the Bench. 

A banquet was held on the evening of the 25th, at 
which Mr. James A. Allen, President, was toastmaster, 
and at which interesting addresses were made by Hon. 
Henry Mason, Justice of the Supreme Court of the 
State of Kansas, Honorable G. B. Rose of Little Rock, 
Arkansas, and Tom Doran of Topeka. 

The officers of the Association elected for the en- 
suing year are: Ed S. McAnany of Kansas City, 
Kansas, President; Charles L. Hunt of Concordia, 
Vice President; W. E. Stanley of Wichita, Kansas, 
Secretary ; James G. Norton of Wichita, Kansas, Treas- 
urer. 
The Executive Council are: Robert Stone of To- 
peka, Kansas, F. Dumont Smith of Hutchinson, Kansas, 
Charles D. Shukers of Independence, Kansas, Charles 
E. Cory of Ft. Scott, Kansas, O. O. Osborn of Stock- 
ton, Kansas, Benjamin F. Hegler of Wichita, Kansas, 
B. I. Litowitch of Salina, Kansas, and Gilbert H. Frith 
of Emporia, Kansas. 

It was decided that the Meeting in 1925 would be 


held in the City of Emporia, Kansas. 
W. E. Stan ey, Secretary. 
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